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THE UNITED STATES COURT OF CLAIMS: 
KEEPER OF THE NATION’S CONSCIENCE 
FOR ONE HUNDRED YEARS t 


NEWELL W. ELLISON * 


The one hundredth anniversary of the United States 
Court of Claims has deep significance not only for those 
who are dedicated to the law but to the public at large. 
Such a centennial is an invitation to reflect upon the 
Court’s origin, to recall what needs gave it birth and with 
what purposes it was endowed, to review its accomplish- 
ments and to project its future. 

This is one centennial celebration, however, that calls 
for no eulogy. The Court today is a vigorous body, and 
in its quiet and efficient way it is doing a greater volume 
of judicial business than at any time in its history. In 
a real sense, therefore, its first hundred years are only a 
beginning, and a continuation of its high service can be 
expected. 

Nor is the writer prepared to spend time telling the 
members of the Court that they can do no wrong, and 
in this forbearance certainly 50% of the lawyers will join, 
depending on the outcome of their last case before the 
Court. 

+ This was originally given as an address on October 27, 1955 at the celebra- 


tion by the George Washington University Law Association of the one hun- 
dredth anniversary of the founding of the United States Court of Claims. 
*LL.B. 1921, The George Washington University Law School; partner, 
Covington & Burling, Washington, D. C.; member of Board of Trustees of the 
George Washington University; one of founders of the Foreign Law Society. 
[251] 
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This anniversary calls principally for an assessment 
of the position which the Court has made for itself in 
our Government. Mere age should not evoke tribute— 
whether in an individual or in an instrument of Govern- 
ment—because accomplishment and fulfillment of as- 
signed tasks are the true marks of greatness. 


THE NEED FOR AND EARLY HISTORY OF THE 
CouURT OF CLAIMS 


The Court of Claims was a long time coming.’ Per- 
haps the most startling fact about its establishment is that 
it—or a similar court—was not founded many years be- 
fore 1855. At that time the creation of the Court was 
aptly characterized as “a practical negative upon that 
vicious maxim, ‘the sovereign can do no wrong.’”*? The 
surprising thing, however, is how the notion that the 
“sovereign can do no wrong” ever gained acceptance in 
this country, or survived as long as it did. The very idea 
would seem anathema to a people who had declared their 
independence in 1776 and taken up arms against George 
III. Certainly it should have been rejected as one of the 
few principles of the common law that was alien to our 
temperament and way of life. 

To compound this paradox, the English themselves in 
their own pragmatic way had, by the end of the 18th 
century, had enough of the antics of their King and had 
begun to make him accountable in the courts." When the 
creation of the Court of Claims was being debated in 

1 Following the War of 1812, Congress established a Commissioner of Claims 
to award payment for property taken by the United States or by the enemy. 
In 1816 the Commissioner’s power, which had been final, was severely restricted 
on the ground that his awards had been too liberal. 30 ANNALS oF CONG. 386 
(1816) ; see Conc. Grose, 30th Cong., 2d Sess. 166, 305 (1849). Ley pro- 
posing something like the Court of Claims were defeated in 1827, 1838 
and 1848. Puli PHILLIps, OBSERVATIONS ON THE CouRT oF Sane 14 
(1859) [articles originally published in NATIONAL INTELLIGENCER. ] 

2 Argument before the Court of Claims on November 27, 1855, by Charles 
O’Connor (New York Bar) for plaintiffs in Armstrong v. United States, Dev. 
(is - TT 22, published in Great SPEECHES BY GREAT LAWYERS, 191 

~ $GLANviILLE WitiaMs, Crown Proceepincs 2 (1948) ; J. Laski, Re- 


sponsibility of the State in England, 32 Harv. L. Rev. 447 19195 ; 3 MAITLAND 
Senenes Papers, The Crown as a Corporation, 263 (1911). 
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Congress, a European diplomat told a story about George 
III who, apparently believing he could do no wrong, 
asked a Judge, “Why do I lose so many lawsuits in your 
Court?” The Judge is reported to have replied, “Be- 
cause Your Majesty is so often wrong.”* Throughout 
the debates in Congress one of the most persuasive argu- 
ments in favor of the Court was that many other civilized 
nations had established methods by which a citizen’s 
claim against his government could be adjudicated.’ This 
nation was not, therefore, among the first to make the 
Government accountable in the courts, and when it finally 
did so, almost the only great power failing in this duty 
was Russia.° 

This is not to suggest that there was no one in this 
country before 1855 who saw the desirability of making 
the Government accountable in the courts. John Quincy 
Adams, John Randolph, Henry Clay, Stephen Douglas, 
and Abraham Lincoln were among those in the Congress 
who saw the need for this Court long before 1855." For 
example, John Quincy Adams concluded from his long 
experience in the Federal Government that when it came 
to private claims “a deliberative assembly is the worst of 
all tribunals for the administration of justice.”* But 
until 1855 even such men as these were unable to over- 
come the hard core of opposition that clung to the notion 

#H.R. Rep. No. 498 on H.R. 412, 30th Cong., Ist Sess. 26 (1848). 

5 Id. at 5, 7-8; Conc. Grose, 30th Cong., 2d Sess. 139 (1849) ; Conc. Grose, 
37th Cong. 2d Sess. 1673 (1862). 

6 Judge Nott, later — Justice, who was appointed Lincoln and served 
for 41 years, observed in Brown v. United States, 6 C. Cls. 171, 193 (1870): 
“Of all the governments of Europe, it is believed that Russia alone does not 
hold the state amenable in matters of property law.” 

Phillip is in be who was a colleague of Charles O’Connor (see note 2 
supra), said in his articles on the Court in 1859, that the idea of the Court of 
Claims was “vindicated by practice and experience of the most enlightened gov- 
ernments,” and it was “the sense of civilized Europe” that the Court of Claims 
Act was “founded on the clearest principles of justice.” PuHiuips, op. cit. 
supra note 1, at 7. 

730 ANNALS oF Conc. - (1816 (Cay) . at 387 (Randolph) ; Cone. 

30th Cong., 2d Sess. 198, 543 (1849) Lincoln); Conc. Grose, 33d 
” dd Sess, 113-114 (1854) (Douglas). 
OHN Quincy ADAMs, ore Holtzoff, 
gainst the United States, 25 A.B.AJ. 28 "(1099). ‘Adan ond 


that one-half the time of o_o, was consumed by private claims, and that 
there was “no common rule of justice for any two of the cases cited.” 
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that the Government should not be subject to suit.” The 
explanation of this phenomenon must be left to the polit- 
ical scientists. However, it should be noted that the ear- 
liest settlers were proud of the way they had freed them- 
selves of the King and were convinced that if the “King 
could do no wrong,” then certainly their own new democ- 
racy was similarly infallible.° It took a generation or 
so before this intense pride burned out, and the fact that 
over the years more and more people became claimants 
against the Government played no little part in extin- 
guishing it. 

The mere establishment of the Court in 1855 did not, 
however, do away completely with the deep-seated notion 
that the Government can do no wrong, or at least should 
not be accountable for any wrongs that it might do. The 
very survival of the Court was in doubt for some years.” 
Until 1863 its judgments were not final. Each one re- 
quired Congressional review and a specific appropriation 
to make it effective.” This serious deficiency was cured 
during the administration of President Lincoln, who 
said in his annual message to Congress that: “{ W Jhile 
the Court has proved to be an effective and valuable means 
of investigation, it in great degree fails to effect the ob- 
ject of its creation, for want of power to make its judg- 
ments final... .” “It is as much the duty of the Govern- 
ment to render prompt justice against itself, in favor of 
citizens, as it is to administer the same between private 


9 See, e.9., sueeeien of Mr. Bowlin of Missouri, Conc. Giose, 30th Cong., 
2d Sess. 170 (1849) ; Mr. Johnson of Tennessee, id. at 178; and Senator Cass, 
Conc. Grose, 33d Cong., 2d Sess. 106 (1854). 

10 Edwin N. Borchard, Government Responsibility in Tort, 36 Yate L. J. 1, 
17, 37, 757, 799 (1926). 

i By the Act of February 24, 1855, 10 Srar. 612, the Court was not author- 
ized to award judgment, but was required to report its findings to Congress 
and submit a bill authorizing payment in a recommended amount. In 1859, 
Phillip Phillips wrote, “The system is a failure. No evil which led to the 
creation of the court is remedied.” Phillips pointed out that, in its first five 
years, the Court had heard 224 cases and had given awards of over a half- 
million dollars, but that Congress had passed acts to pay little more than half 
this amount, and this only after long delay. PuHttuips, op. cit. supra note 1, at 

28. See, also, Conc. Grose, 37th Cong., 2d Sess. 1671-2, 1675 (1862) 
and 3d Sess. 271 (1863). 

‘ 12 — to award judgment was granted by Act of March 3, 1863, 12 

TAT. k 
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individuals.” ** However, several more years were to 
pass before this legislation was finally accorded the mean- 
ing Congress originally intended.* And almost ninety 
years were to pass before the Congress got around to rec- 
ognizing that the Court was a full-blooded, Constitutional 
court, without qualifications or limitations.” Even though 
it thus took almost another century to bring the Court to 
its present stature, the year 1855 is most significant be- 
cause the creation of the Court demonstrated that the 
United States had come of age. The American people 
had become sufficiently confident of their ability to sur- 
vive as a government of free men that they no longer 
feared inroads on its sovereignty, and were prepared to 
make it accountable in the courts.”* 


18 Lincoln, First Annual Message to Congress, December 3, 1861, 7 MESSAGES 
AND PAPERS OF THE PresipENT 3252; Conc. GLosE, 37th Cong., 2d Sess., App. 
2. (Emphasis supplied.) 

14 During the Senate debates on the 1863 bill, an apparently innocuous amend- 
ment by Senator Hale was agreed to, requiring an estimated a ropriation by 
the Secretary of Treasury before money could be paid on the ’s awards. 
This provision led to the Supreme Court’s decision in the Gordon case that the 
Court of Claims did not, even under this 1863 Act, have such judicial tay 
as to permit the Supreme Court to review its decisions. Gordon y. United 
States, 2 Wall. 561 (U.S. 1864); see opinion of Taney, Ch. J., published for 
first time in 117 U.S. 697 (1885). By the Act of March 17, 1866, 14 Start. 
9, the provision respecting estimates by the Secretary of the Treasury was 
repealed. Since that time the Court’s decisions and istgeents have been con- 
sidered final and reviewable by the Supreme Court. ited States v. 55 Ce 
ae 477, 478-9 (1886); Williams v. United States, 289 U.S. 5 
(1933) 

15 By the Act of duly 28, 1953 (Public Law 158, 83d Cong.), c. 253, sec. 1, 
67 Stat. 226, 28 U.S.C § 171 (Supp. 1955), the Court is declared to be “estab- 
lished under Article III of the Constitution of the United States.” Cf. Wil- 
liams v. United States, 289 U.S. 553, 561-2 (1933). For a comment as to the 
effect of the 1953 Act, see Note, 68 Harv. L. Rev. 527 (1955). 

16 Other details of the history and jurisdiction of the Court are passed over 
here. They have been authoritatively gone elsewhere by prominent members 
of the Bench and Bar. E.g., Marvin Jones, Chief Judge, United States Court 
of Claims: Court History, 1 Unirep States Court or Criarms Dicest ix 
(1950) ; ‘3K E. Whitaker, Ju of the Court, The United States Court 
of Claims, 12 J.B.A. Dist. or Cot. 1945); Evan yowsl formerly nS 
of the Court, Court of Claims of the United tates, 54 Pa. Bar Ass’n Rep 
(1949 William A. Richardson, later Chief Justice of the Court, Hist 
Jurisdiction ond Practice of the Court of Clowns, 7 So. L. Rav. (NS.) 
(1882), 17 C. ee 5 (1882) ; — W. Atkinson, Judge of Court, The D nited 
States Court of Claims, 46 Am. L. Rev. 227 (1912); Stanton j. Peelle, Re- 
tired ar Justice, History and jurisdiction of the United States Court of 

(paper before the Columbia Historica Fig es 19, 1915, = 7 
or Cot. SE ey WO Ge Lie Lie (May 190037 9 A. Hi 

rter of Decisions of the Court, United States Court of “Chain, 

Noten, 1 Unitep States rem or Crarms Dicest, xiii (1950 ) 5 jnlodionon 
of the Court of Claims, id. at Porte Supplement 1955) ; "1952 Vol. 2, 
U.S. Conc. & Apmin. News, 3498; H. Toelle, Court: of : Its Juris- 
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If “the cornerstone of a temple of justice is no higher 
than the lowest stone in its foundation,” then it is not 
surprising that Lincoln was among those who played a 
significant part in the creation of the Court of Claims, 
and in starting it on the road to its present position of dig- 
nity and responsibility. 


‘THE PURPOSES AND OBJECTIVES OF THE COURT: 
KEEPER OF THE NATION’S CONSCIENCE 


Perhaps the clearest statement of the Court’s purposes 
and objectives was made by a distinguished member of 
the bar just one hundred years ago this month. The 
words of. Mr. Charles O’Connor of New York are so 
prophetic of the course that this Court has actually fol- 
lowed that they are well worth quoting. In an early ap- 
pearance before the Court he said: 


Here equity, morality, honor and good conscience must be prac- 
tically applied to the determination of claims, and the actual 
authority of these principles over governmental action ascer- 
tained, declared and illustrated in permanent and abiding forms. 
As step by step, in successive decisions, you shall have ascer- 
tained the duties of government toward the citizen, fixed their 
precise limits upon sound principles, and armed the claimant 
with means of securing their enforcement, a code will grow up 
giving effect to many rights not heretofore practically acknowl- 


edged. 


O’Connor declared that the Court should establish a 
standard for Governmental morality, and urged the 
Court never to forget that it was “the keeper of the na- 
tion’s conscience.” 

This is not to suggest that the high mission so eloquent- 
ly articulated by O’Connor was entrusted to this Court 


diction and Principal Decisions Bearing on International Law, 24 Micn. L. 
Rev. 675 (1926); O. R. McGuire, Controversies with the United States, I, 
16 Geo. L. J. 281 (1928); II, id. at 454; E. E. Naylor, United States Court 
of. Claims, 29 Gro. L. J. 719 (1941) ; and see the address delivered in 1949 be- 
fore the Administrative Law Section of the American Bar Association by Ernest 
L. Wilkinson, rinted as The United States Court of Claims (History and 
‘oon here Uncle Sam Is Always the Defendant, 36 A.B.A.J. 89 

17 Kanu Greran, THE PrRoPHet. 

18 Argument by Charles O’Connor, op. cit. supra note 2, reproduced in part 
by William A. Richardson, op. cit. supra note 7, at 17 C. Cls. 27. 
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alone. All of our Federal courts share in this task. But 
since this Court’s jurisdiction involves only the Federal 
Government, it may be said that it is specially charged 
with seeing to it that the United States does justice to 
its citizens.” 

The real reason that this centennial is being observed 
is that the Court of Claims has met the challenge laid 
down one hundred years ago. In discharging its respon- 
sibility of holding the Government accountable to its cit- 
izens, it has indeed served with distinction as the “keeper 
of the nation’s conscience.’ 

The Court has on many occasions rendered substasitial 
money judgments for taxpayers. It has passed upon: a 
number of knotty Constitutional questions, It has con- 
sidered bizarre and spectacular claims arising out of 
piracy and insurrection. It has meticulously analyzed 
involved patent claims. The Indian claims which it has 
considered are legion in number, and some of its’ judg- 
ments legendary in amount. All of these matters are high- 
ly significant not only to the claimants who have peti- 
tioned the Court but to the members of its bar as well. 

But the unique and permanent contribution of the 
Court to our Government and our political life is found 
in the stream of less-noticed decisions rendered over the 
past hundred years which in various ways have made 
Government officials accountable to the citizens with 
whom they deal. Each decision has been as a brick in 
the substantial structure of justice and fair play which 
has not only protected the citizen from arbitrary action, 
but perhaps more important has inspired a high standard 
of conduct for Government officials high and low. In 
no other country does the citizen receive fairer treatment 
from the officers of his government, and one of the prin- 





% The Tucker Act in 1887 (Act of March 3, 1887, 24 Star. r. 505) enlarged 
the Court’s jurisdiction to hear suits against the 2 United tates by ad 
claims “founded w the Constitution” to those incl aded: in the original act 


(see note 11 supra). The provisions of he Tucker Act comprise, substantially, 
the codified provisions on jurisdiction of the Court of Claims. in the Judicial 
Code. 28 U.S.C. § 1491 et seg. (1952). tent} s 
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cipal factors in the development of this high sense of re- 
sponsibility on the part of Government officials has been 
the existence of this Court and the discipline of its de- 
cisions. 

Before turning to the Court’s contribution to the sub- 
stantive law, a word should be said about its highly effec- 
tive procedure, particularly the Commissioner system. 
The manner in which these unusually able men find the 
all-important facts has been of major assistance in the 
Court’s administration of justice.” The system has been 
widely copied and only recently was specially commend- 
ed by the Hoover Commission in its Report on Legal 
Services and Procedure.” 


SOME MAJOR CONTRIBUTIONS OF THE COURT 


This is not the occasion for a detailed analysis of the 
Court’s decisions, but it is appropriate to note a few of 
the important areas in which it has established or en- 
hanced the principle of accountability of the Government 
to its citizens. Three salient areas are: Government con- 
tracts, employee compensation and tenure, and the taking 
of private property for public use. From its inception 
cases involving these questions have been constantly be- 
fore the Court. In these fields the Court is in every sense 
an expert judicial body. It is no less expert in other fields, 
but in these fields the cumulative effect of its decisions 
has been to mold a code of Government conduct worthy 
of the highest hopes of the Court’s founders. 


Government Contracts 


While the Court’s influence in the field of Government 
contracts has been making itself felt for a hundred years, 


20 In 1925 the appointment of commissioners to take testimony and report on 
the facts was authorized. Act of February 24, 1925, 43 Srar. 964. In 1948 the 
authority to draw conclusions of law was anted to commissioners. Sections 
792(c) and _ of the Act of June * 1948, 62 Strat. 924. iy authority was 
continued, subject to rules of Court, b y Sections 41 and 53 of the Act of Sep- 
tember 3, 1954, 68 Strat. 1246, 19 USCA. $8 792, B03) (1954 Supp.). 

21 COMMISSION ON ORGANIZATION OF .~ XECUTIVE BRANCH OF THE Gov- 

Ge Task Force Report on Lecat SERvICES AND Procepure, 249, 254, Ba 
(March 1955); Report To THE ConGrEsSS ON LEGAL SERVICES AND 
88, 93 (March "1955). 
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a notable example has so recently occurred as to be fresh 
in the minds of all. It is the controversy sparked by the 
Moorman and Wunderlich cases.” It provides an in- 
structive example both of the Court’s philosophy and of 
its stature in the Government. 

The problem involved was the power of the Govern- 
ment to bar a private contractor from obtaining judicial 
review of contract disputes. One branch of the contro- 
versy goes to the scope of judicial review of administra- 
tive determination of facts under contracts which pro- 
vide that the contracting officer’s decision is to be final 
as to all facts. The other concerns judicial review of 
action taken under contracts which provide that the con- 
tracting officer’s decision is to be final as to all disputes 
of law as well as fact.” 

Beginning as early as 1866, the Court had consistently 
held that a contract of the latter type did not bar judicial 
review of questions of law.** Almost as early in its his- 
tory, the Court held that it was not barred from review- 
ing administrative findings of fact to the extent they in- 
volved fraud, gross mistake or failure to exercise an hon- 
est judgment.” These two interpretations were adhered 
to by the Court, and followed by other tribunals, and 
until the late 1930’s they represented the law of the land 
on Government contracts.” 

22 Moorman v. United States, 113 C. Cls. 159 (1949), revd, United States 
v. Moorman, 338 U.S. 457 (1950) ; ;. Wunderlich v. United States, 117 C. Cls. 92 
(1950), rev'd on one claim, United States v. Wunderlich, 342 U.S. 98 (1951). 
Accord: McWilliams Dredging Co. v. United States, 118 C. Cls. 1 (1950). 

28 For a full exposition of the underlying developments, see Franklin M. 
Schultz, Proposed Changes in Government Contract putes Settlement: 
Legislative Battle over the Wunderlich Case, 67 Harv. L. Rev. 217 (1953), 
and authorities there collected. 

24 Douglas v. United States, 2 C. Cls. 347 (1866) (C190 Judge Nott). 
Accord, Barlow v. United States, 35 C. Cls. 514, 546, 900), mod modified on 
other grounds, 184 U.S. 123 (1902); B-W Construction cb. v. tied — 
(Beuttas Case), 101 C. Cls. 748 (1944 ), revd on other grounds sub nom 
United States v. Beuttas, 324 U.S. 768 (1945). 

25 Sweeny v. United States, 15 C. Cls. 400, 412-413 (1879), aff'd, 109 U.S. 
618 (1883) ; see also, Kennedy v. United States, 24 C. Cls. 122, 13 140 (1889). 

26 With respect to “facts disputes” clauses, see opinion by Judge Littleton for 
the ey in Needles v. United States, 101 C. Cls. 535, 600-608 (1944) and 
cases Ci 


With respect to “all disputes” clauses, see B-W Construction Co. v. United 
States, supra note 24, 101 C. Cls. 748 and cases cited at pp. 767-770. 
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The Court’s view of contracts which barred judicial 
review entirely was that it served the best interests of 
neither the Government nor the contractor to shift to 
private citizens the entire risk of arbitrary administration 
of contracts by representatives of the Government.” The 
Supreme Court, on the other hand, never quite accepted 
this view. It reversed one decision in 1939 in a per 
curiam order,” but the Court of Claims continued to ad- 
here to its previously announced views.” Some ten years 
later in the Moorman case, however, the Supreme Court 
rejected the position so long held by the Court of Claims 
and did so in language that could not be ignored.” 

Most of you are familiar with the Wunderlich decision 
in 1951. In that case the Supreme Court repudiated 
the standard which had been long established in the 
Court of Claims for review of administrative findings of 
facts under Government contracts. This Court had re- 
versed a determination by a Government official because 
it disregarded the practices of the trade, proper account- 
ing methods, and known facts as to actual cost.” But the 
Supreme Court held that the only basis for review of the 
contracting officer’s determination was actual fraud, 
which it defined as an intention to be dishonest.* The 
Wunderlich decision thus constituted a deep inroad into 
the protection which this Court for many years had ac- 
corded private contractors against arbitrary Government 
action. The depth of that inroad was measured by one 
of the dissenting Justices of the Supreme Court, who said, 


Law has reached its finest moments when it has freed man 
from the unlimited discretion of some ruler, some civil or mili- 


27 See, ¢.g., opinion by Judge Whitaker writing for the Court in B-W 
Construction Co. v. United States, supra note 24, 101 C. Cls. at 766-7, 769-70. 

28 United States v. John McShain, Inc., 308 U.S. 512, 520 (1939) rev’g 
88 C. Cls. 284 (1939). 3 

29 Penker Construction Co. v. United States, 96 C. Cls. 1, 36-39 (1942); 
B-W Construction Co..v. United States, supra note 24; accord, Pfotzer v. 
United States, 111 C. Cls. 184, 224-228 (1948). But cf. George F. Driscoll Co. 
v. United States, 104 C. Cls. 762, 774 (1945), cert. denied, 328 U.S. 854 (1946). 

30 United States v. Moorman, supra note 22, 338 U.S. at 461. 

81 Wunderlich v. United States, supra note 22. 

82 Wunderlich v. United States, id. at 117 C. Cls. 219, decision by a unan- 
imous Court with opinion by Judge Madden. 

83 United States v. Wunderlich, supra note 22, 342 U.S. at 100. 
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tary official, some bureaucrat. Where discretion is absolute, 
man has always suffered. 

The rule we announce makes government oppressive. The 
rule the Court of Claims espouses gives a citizen justice even 
against his government.** 


Fortunately, however, the decisions of the Supreme 
Court in Moorman and Wunderlich were not to be the 
final word. Rather, the Court of Claims’ long-held views 
as to what the nation’s conscience demanded of its offi- 
cials prevailed. Congress outlawed contracts which 
barred review of questions of law, and provided for judi- 
cial review of questions of fact in accordance with sub- 
stantially the same standards as the Court of Claims had 
followed for years.” The adoption by the Congress of 
this Court’s views is a remarkable tribute to the Court, 
and is a measure of the esteem in which it is held today 
by its contemporaries in the Government. 

Perhaps, what has been said gives a one-sided version 
of the place of the Court in our Government. It does do 
more than render judgments in favor of claimants. All 


too often it refuses. And it does protect the Government 
against baseless and exorbitant claims.” But it is much 


84 Mr. Justice Douglas with whom Mr. Justice Reed concurred, dissenting 
in United States v. Wunderlich, id. at 101. The separate dissent by Mr. Justice 
Jackson was equally a demand that the ruling principle must be the accounta- 
bility of the Government for its everyday acts in dealing with the rights of 
citizens. Jd. at 102. For a further indication of the impact of the Wunderlich 
decision, see ae, yd opinion by Chief Judge Jones in Palace Corporation 
v. United States, 124 C. Cls. 545 (1953), cert. denied, 346 U.S. 815 (1953). 


35 Beginning with the next succeeding appropriations after the Supreme Court 
decision in Wunderlich, riders were enacted which provided for appeals to the 
Court of Claims from all administrative on Department of Defense 
Appropriation Acts of 1953 me 1954, Pub. No. 488, § 635, 66 Strat. 537 
hag 2 reenacted as Pub. No. 179, $032, 67 Stat. 3 (195 3). See H. 

. No. 1545 on Defense ie ‘Appropriation “a7? 1955 (H.R. 8873), 
83d Cong., 2d Sess., April 26, 1954, enacted as Pub. L. No. 458, 68 Srar. 337 
us 30, 1954) in "which the Committee states (p. 10) that the former rider 

632) has been dropped because “its provisions have been complied with.” 
Significantly, at the time the statement was made, the permanent legislation of 
the “Wunderlich” bill (S. 24 in the 83d Congress) was imminent. That bill 
passed the Senate on June 3, 1953, and had been favorably reported in the 
House on Marca 22, 1954. It became Pub. L. No. 356, approved May 11, 1954, 
68 Srar. 81, 41 U.S.C. §§ 321, 322 (Supp. II, 1955). 

“Phe effect: of the Wunderlich Act was first considered the Court in 

agner, Whirler and Derrick Corp. v. United States, 128 C. Cls. 382, 385, 
386 5 (june 8, 1954). 


36 This, of course, is the other side of the Court’s function as guardian of 
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more noteworthy that this nation has an institution of gov- 
ernment that assures justice to its citizens since over the 
centuries governments, in their strength, have been able 
to take care of themselves. 


Rights of Government Employees 


Turning now to the second general area in which the 
Court’s influence has been particularly felt, it is hardly 
necessary to note that the rights of employees of the Fed- 
eral Government have always been a major concern of 
the Court. On occasion, far-reaching questions of Con- 
stitutional law have been before it. Two such cases are 
the Myers and Humphreys cases involving aspects of the 
President’s power of removal.” Another is the more 
recent Lovett case, in which the Court passed on the Con- 
stitutional issue raised and was affirmed by the Supreme 
Court on the ground that the statute in question was a 
Bill of Attainder.® 

In the main, however, the Court’s influence in this area 
cannot be charted by landmark cases. Its peculiar con- 
tribution has been to provide a forum in which employees 
can secure relief against arbitrary official action. In a 
real sense the Court has provided for these many years 
the grievance machinery for the entire Federal Govern- 
ment wherever statutory rights are abridged.” Army 


the public interest. It was aptly described by retired Chief Justice Peelle in 
1915 in an address before the Columbia Historical Society, when he said: 

. The court has been instrumental in uncovering frauds against the Gov- 
ernment and otherwise disallowing unjust claims to the extent of many 
times the expense of the court. Indeed the court as originally intended has 
not only been a great relief to Congress and the executive departments, 
but while doing justice to claimants has been a wholesome check, through 
judicial methods, against imposition upon the oe a 


Stanton J. Peelle, op. cit. supra note 16, 10 Gro. L. J. at 

37 Myers v. United States, 272 U.S. 52 (1926); fat nrey’s Executor v. 
United States, 295 U.S. 602 (1935). 

38 ogo v. United States, 104 C. Cls. 557 (1945), aff'd, 328 U.S. 303 (1946). 

39 ee, @.g.: 

Early cases in which the Court enunciated the principle that federal employees 
may not be deprived of any part of the compensation fixed by statute for their 
services. Adams v. United pe, 2 20 C. Cls. 115 (1885). See also Whiting v. 
United States, 35 C. Cls. 291 (1900). 

Cases in which the Court has enforced the right of employees to be paid to 
such date as the requirements of prescribed statutory procedures for removal 
have been fully satisfied. Borak v. United States, 110 C. Cls. 236 (1948), 
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officers, stenographers, shipyard welders, Philippine 
scouts all have reason to regard the Court as their final 
protection against what they regard as discrimination or 
oppression at the hands of Uncle Sam. The Court’s 
numerous decisions in the field have left their lasting im- 


pression on the administration of Civil Service laws and 
regulations.“ 


The recent decisions in the Knotts and Crocker cases 
exemplify the role of the Court in fashioning the proper 
relationship between the Government and its employees.“ 
Neither case involved a great Constitutional issue nor a 
particularly complex legal question. Both, however, re- 
quired a deep understanding of Government and of 
human frailties, and both called for an exercise of wis- 
dom and courage on the part of the Court to recognize 
that personnel systems, completely sound in theory, had 
broken down and had impinged upon the individual 
rights of a single employee.” Under these decisions an 


cert. denied, 335 U.S. 821 (1948) ; an ge v. United States, 106 C. Cls. 
541, 558-560 (1946), cert. dismissed, 329 U.S. 694 (1947); Whittner v. United 
States, 110 C. Cls. 231 (1948); Stringer v. United States, 117 C. Cls. 30 

4° One illustrative example of the influence of the Court’s decisions in this 
respect is the enactment in 1948 of y angemeve rye for administrative pay- 
ment on reinstatement of back pa Ci), priate of suspension or removal found 
to be unjustified. 62 Star. 354 (1 ta es (Supp. IV) 652. In numerous 
decisions antedating the Act, the Court had made it clear that, because of the 
sovereign’s failure to consent to suit, there was no co ygenrrer to give relief, 
either judicially or administratively, in connection with removals which were 
later age to be defective in ice 3 E.g., Eberlein v. United States, 53 
C. Cls. 466 (1918), afd, 257 U.S. 82 (1921); Ginn v. United States, 110 
C. Cls. 637, 643 (1948). 

41 Elizabeth Knotts v. United States, 128 C. Cls. 489 (1954) ; Dwight Crocker 

v. United States, C. Cls. No. 50254, January 11, 1955; cf. Jackmon v. United 
States, 128 C. Cls. 288 (1954 ). 

42 Both of the plaintiffs in the Knotts and Crocker cases, supra note 41, had 
been discharged for cause— —porportany eS “for the good of the service.” Neither 
plaintiff had been reinstat In the Crocker case, there was an outstanding 
ruling by the Civil Service Commission refusing to order his reinstatement. 4 
both cases the Court looked into the merits of the discharges and held the 
removals illegal because not made in good faith. The plaintiffs recovered the 
salary they had lost a By date of dismissal. Crocker recovered to the 
date of the judgment by th 

The Court condemned when it found to be arbitrary action in the case of 
Elizabeth Knotts because the real reason for the di: was to get rid of her 
so that a more favored employee could have her job. C. Cls. at 500. 

In the Crocker case, the Court found that the a plaintiff’s na gad 
superior, had failed to give good faith reconsideration to eledy ais 
reinstatement, following correction of an erroneous efficiency Me real 
reason for this, the Court found, was that “The warden bl to save 
face... .” No. 50254 at 4. 
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employee is entitled not merely to the judgment of his 
superior, but rather to the honest judgment of that offi- 
cial.“* The Court’s willingness to take such action as this 
has made it an important force in the development of a 
competent and loyal body of civil servants. 


Taking of Property without Compensation 


_ At is difficult—in this year 1955—to realize that, before 
the establishment of the Court of Claims, there was no 
real substance to the right guaranteed to the private citi- 
zen by the Constitution against “taking” by the United 
States of his property without compensation. Before 
1855, if an individual was paid at all for property con- 
verted to public use by the United States, it was purely 
an act of grace by the Congress.“ 

Over the past few decades there have been marked de- 
velopments in the doctrine of the Federal law of “tak- 
ing.” Here, too, as in other areas, the advance in the law 
has taken the form of a progressive enlargement of the 
Government’s duty to account to the private citizen for 
administrative acts which interfere with his property in- 
terests.*° No small part in the development in the law 
of “taking” can be credited to enlightened decisions of 
this Court, such as the Causby case, where it was held 
that flights of military aircraft at low levels over plain- 
tiff’s farm constituted taking of a temporary easement in 
the airspace requiring compensation under the Constitu- 


48 The rule of decision stated by Judge Laramore writing for the Court in the 
Crocker case is particularly signticant It reads: 


. Where discretion is conferred upon an administrative officer to render 

‘a decision, this decision must be honestly rendered, and if it is arbitrary 

or capricious, or rendered in bad faith, then the courts have the power 

to review the decision and set it aside. The employee is entitled to an 

ayes judgment of the administrative officer based on the evidence. 
at 


44See United States v. Great Falls Mfg. Co., 112 U.S. 645, 656-7 (1884), 
quoting and distinguishing Langford v. United States, 101 US. 341, 343-4 


(1879). 

#5 See, ¢.9., Cotton Land Co. v. United States, 109 C. . 816, 829-832 
(1948) ; Foster v. United as 120 C. Cls. 93, 98 1981); - Shadowing v. 
United. States, 123 C. Cls. 483, 501-2 (1952) ; West Virginia Pulp & Paper 
Company v. United States, 124 C. Cls. 292 (1953). 
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tion ;“* and the Silk cases which recognized that a Gov- 
ernment regulation could effect a taking even though the 
property involved was not actually appropriated.“ 


CONCLUSION 


There can be seen a common strain running through all 
of these decisions of the Court. In each of them the 
Court has held the Government and its officials to a strict 
code of conduct in their relations with the citizenry. 
Technicalities are brushed aside. The rights of the indi- 
vidual are never sacrificed to the demands of expediency. 
There is indeed a striking resemblance between the juris- 
diction of this Court and the jurisdiction of the Equity 
Court before it became merged with the courts of com- 
mon law. Its origin and the manner in which it has dis- 
charged its responsibilities are very much in the high tra- 
dition of the Court of Equity. 

Though the Court’s record as “keeper of the nation’s 
conscience” is to be found in its decided cases, it must be 
remembered that it has exercised an influence far beyond 
its recorded decisions. Its main impact upon political 
life of this nation has been the salutary effect that its de- 
cisions have had upon the everyday conduct of the Gov- 
ernment. In these days when Government is big and 
growing bigger, it is essential that at the bar of justice 
the Government never become more powerful than its 
most lowly citizen. This is the ideal towards the attain- 
ment of which the Court of Claims has made such an im- 
portant and vital contribution. This Court is founded on 


46 Causby v. United States, 104 C. Cls. 342 (1945), aff'd on the law but re- 
manded for additional finding, 328 U.S. 256 (1946), final findings and opinion, 
109 C. Cls. 768 (1948). The Court described what was taken the Govern- 
ment in the Causby case as “the right to fly its planes through the airspace over 
plaintiff’s property.” 109 C. Cls. at 770. The substance of the injury inflicted 
by iy Pee on the remaining real and personal property, said the Court, 
was that— 


the owner is deprived of its use, not by a negligent act, but as the natural 
conenguens the deliberate, intended exercise of an asserted power. 109 
. Cls. at 772. 


47 Edward P. Stahel & Co., Inc. v. United States, 111 C. Cls. 682 (1948), 
cert. denied, 336 U.S. 951 (1949). 
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the proposition that the Government may be wrong—a 
proposition which today unfortunately is rejected by gov- 
ernments ruling almost half the world. 

The role of the Court in the long process of making the 
state responsible for the just claims of its citizens has 
been as important as any development in our law in the 
last century. With the growth of the great centralized 
governments of the 20th century, the need for the Court 
is far greater today than it was at the time of its establish- 
ment in the simpler days of 1855. 

Perhaps the single most important requirement in our 
complex society today is that there be adequate protection 
of the rights of the individual against the increasing de- 
mands and power of government. It has been said that 
an essential difference between democracy and totalitar- 
ianism is that democracy has shown a keener insight into 
the importance and dignity of the individual. The act 
by which this Court was created one hundred years ago, 
and the manner in which the Judges of the Court have 
exercised their unique jurisdiction, are inspiring and en- 
couraging instances of that insight. Together they have 
created an institution of justice that performs the high 
function assigned the Court on its official seal “For the 
Republic and For its Citizens.” 

It can well be said to the Court on its one hundredth 
birthday: “How well in thee appears the constant service 
of the antique world.” “ 


48 4s You Ltke It, Act ii, sc. 3. 





WAGE DETERMINATION UNDER COM- 
PULSORY ARBITRATION: MARGINS 
FOR SKILL IN AUSTRALIA 
LEROY S. MERRIFIELD * 


INTRODUCTION 


A unique provision in the Australian Constitution allo- 
cates to the Commonwealth Parliament the power to 
make laws with respect to conciliation and arbitration for 
the prevention and settlement of industrial disputes ex- 
tending beyond the limits of any one state. During the 
half-century since the legislation of 1904 implemented 
this power, the Commonwealth Court of Conciliation and 
Arbitration, aided in recent years by a group of Concilia- 
tion Commissioners who also have the power to arbi- 
trate, has struggled to achieve what the founder of the 
system’ referred to as “a new province for law and 
order,” substituting the processes of reason for the prim- 


itive trial by industrial combat. Fifty years of experience 
with the Australian system have demonstrated that com- 
pulsory arbitration is not a panacea for the elimination of 
work stoppages;* in a nation where unions are free and 
strong and sanctions can be only partially effective, it 
would be utopian to hope that industrial peace could be 


* Associate Professor of Law, The George Washington University; Fulbright 
Research Scholar in Australia, 1951. The author wishes to acknowledge grate- 
fully assistance received from Harvard University, The George Washington 
University, and the University of Sydney, in addition to that of the Fulbright 
program. 

1. CONSTITUTION OF THE COMMONWEALTH OF AUSTRALIA, §51 (XXXV). See 
the writer’s companion article in the December, 1955 issue of THe GrorcE 
WasHincton Law Review for a more comprehensive introduction to the Aus- 
tralian arbitration system. 

2 Mr. Justice H. B. Higgins, who was the guiding figure in the creation and 
early administration of the system, summarized his phil hy and experience 
in three articles for the Harvarp Law Review in 1915, 1919, and 1920, which 
were published as a book under the title, A New Province ror Law AND 
Orper (1922). 

3 See Ross and Irwin, Strike Experience in Five Countries, 1927-1947, an 
Interpretation, 4 Inv. & Las. Rev. Rev., (1951); Breucner, THe AUSTRALIAN 
Way 1n Lasor Retations, (Ph.D. dissertation, Univ. of Wisconsin, 1949) ; 
PERLMAN, JupcEs IN INDustRY (1954) for statistics and analyses of Australian 


strikes. 
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completely accomplished by compulsion of law.* The fact 
that the system has survived through many trying periods 
is some indication that it has met the needs of the commu- 
nity and the parties tolerably well, although there has 
been a great variation in its success in different industries.° 
Community acceptance rests in large part upon the extent 
to which the system has given a sense of “industrial jus- 
tice.” The judges of the Arbitration Court have been 
acutely aware of the importance of both procedural due 
process and substantive fairness in making their awards. 
They have attempted, accordingly, to afford all parties 
an adequate hearing and an opportunity to cross-examine 
witnesses; and they have recognized that decisions, in 
order to command respect, must be based upon consistent 
principles.° 

In the effort to work out a systematic method for the 
arbitration of wage issues in labor disputes, the Court, 
over the years, has broken down the problem into two 
main parts: (1) the fixing of the basic wage, which orig- 
inally was conceived of as the minimum wage to be paid 
to an unskilled laborer but which has now come to mean 
“that wage, or that part of a wage, which is just and rea- 
sonable . . . without regard to any circumstance pertain- 
ing to the work upon which, or the industry in which, 
the worker is employed”;’ and, (2) the fixing of secon- 
4 The early adoption of the arbitration system did settle one major cause of 
industrial unrest which continued to be a source of conflict in the United States: 
the issue whether employees would succeed in organizing into labor unions and 
become recognized for collective bargaining over employer opposition was 
largely settled in the unions’ favor. The fact that a registered union could win 
a binding arbitration award over all the employers in an industry upon whom 
it served its demands removed most of the incentive for employers to interfere 
with union organization and to refuse to deal with the unions. 

5 Recent searching examinations of how the system works (or fails to work) 
in particular industries reveals that the labor relations patterns vary widely in 
Australian industries as do the needs of the parties for industrial regulation. 
See Wa ker, INDUSTRIAL RELATIONS IN AUSTRALIA (to be published early in 
(1958). the Harvard University Press); PrrtMan, Jupces 1n INDUSTRY 

®“The awards have to be framed on some definite system, otherwise in get- 
ting rid of one trouble you create many others. . . . The awards must be con- 
sistent one with the other, or else By breed unnecessary restlessness, 
discontent, industrial trouble.’ Hiccrns, A New Province ror Law AND 


Orpver 40-41 (1922). 
7 Commonwealth Conciliation and Arbitration Act, § 25. 
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dary wages, or, in Australian terminology, margins, 
which are the minimum amounts above the basic wage 
which must be paid for various classifications of work in 
various industries. The basic wage may thus be thought 
of as an essentially uniform foundation; secondary wages 
are a superstructure built on the foundation made up of 
differentials—or margins—representing an assessment of 
the value of special skills or other qualifications which 
are necessary for an employee’s occupation and which 
lift him above the level of the unskilled worker.* 

The basic wage in Australia is normally determined in 
a consolidated hearing of a number of disputes, after a 
general, nation-wide inquiry into the state of the econ- 
omy, and the amount so declared is thereafter incorpo- 
rated in the award for each industry or trade. In con- 
trast, secondary wages—or margins for skill—are deter- 
mined in proceedings for particular awards in individual 
industries or trades. If the unions and the employers’ 
associations are able to arrive at a settlement, their indus- 
trial agreement may be certified and registered with the 
Arbitration Court for enforcement purposes; if negotia- 
tion and conciliation fail to result in agreement, the dis- 
pute goes on to arbitration. Until 1947 individual judges 
of the Commonwealth Court of Conciliation and Arbitra- 
tion made the awards, tending to divide the industries 
among them so as to develop as much specialized knowl- 
edge as possible. Since 1947 the Conciliation Commis- 
sioners, numbering from 10 to 16 at different times, have 
had jurisdiction over the subject of margins, with power 
to make awards. In 1952 an appeal or reference to the 
Arbitration Court was provided for cases which the Court 
regards as of such importance that, in the public interest, 
it should be dealt with by the Court.’ 

An analysis of the procedures and principles which the 
Court has employed in fixing the basic wage will be found 

8 Federated Gas Employees Industrial Union v. Geelong Gas Co., 13 Common- 


WEALTH ARBITRATION Reports 437, 461 (1919) brie a 184 cited as C.A.R.). 
® Commonwealth Conciliation and Arbitration Act, §14A. 
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in the preceding part of this study; the present article, 
after a brief summary of the factors which are consid- 
ered in assessing margins above the basic wage for par- 
ticular classes of work, will examine the problem of ad- 
justing the general level of margins, as seen in the cases 
involving the metal trades industry, which has gradually 
evolved as the leading pace-setter for margin changes. 
The goal of the arbitration tribunals has been to preserve 
“comparative wage justice,” and the engineering fitter of 
the metal trades industry has come to be regarded as the 
prototype of the skilled craftsman, with whose margin 
many other skilled and semi-skilled workers’ margins are 
compared.” 


THE ASSESSMENT OF MARGINS ABOVE THE BASIC WAGE 
FOR PARTICULAR CLASSES OF WORK 


When the issue arises in a labor dispute as to the proper 
margin for a particular job classification, the Conciliation 
Commissioner must make an assessment of the “true 
value” of the work. The margin is related to the classi- 
fication of work and the qualifications required to do it— 
not to the particular skill and qualifications of the indi- 
vidual workman. Since margins are minima, there is 
nothing to prevent extra payments to especially valuable 
individuals.” A primary criterion is the existing cus- 
tomary valuation of the work as reflected in prevailing 
differentials above the wage of an unskilled laborer; but 
this test is not applicable where high wages are being 
paid on account of accidental and temporary conditions 
connected with a shortage of labor. The objective being 
“comparative wage justice,” an assessment of the true 
value of particular work is largely a matter of making 


10 See Merrifield, Wage Determination Under Collective Recgaiing: The 
Basic Wage in Australia, 24 Geo. Wasu. L. Rev. 157 (Dec. 1955). 

11 “Perhaps the greatest stabilizing influence was the eventual selection of the 
skill of the ——a fitter as the yardstick of measurement of marginal 
values.” Mr. Justice vee few and Mr. Justice Wright, The Jubilee of Industrial 

bher 


Arbitration in the Feder e, 25 Austr. L.J. 360, 367 (1951). 
12 For a discussion of incentive payments see WALKER, INDUSTRIAL RELATIONS 
in AUSTRALIA, note 5 supra. 
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comparisons as to the minimum rates payable for similar 
work in comparable industries or occupations. The prin- 
cipal matters considered in comparing jobs are as follows: 


1. skill required to do the work, as evidenced by 
such things as the variety and complexity of the 
tasks and the length of time required to learn 
them; 

. exceptional physical qualifications or muscular 
power and dexterity required to do the work; 

. exceptional responsibility for human life or val- 
uable property; 

. experience required in order to handle unantici- 
pated circumstances. 


Finally, the capacity of the industry—not of the partic- 
ular firm—to pay the proposed margins is always rel- 
evant.” 

Observers have noted the tendency as the result of union 
pressure over the past half-century towards nearly all 


employees becoming entitled to some kind of a margin, 

with the result that almost no one receives only the basic 

wage—which originally was the minimum wage for un- 

skilled labor. As the noted historian, Hancock, put it: 
Union secretaries have developed the subtlety of medieval theolo- 
gians in arguing fine points about margins for skill. “It requires 
some kind of skill,” an exasperated judge once protested, “to 
blow one’s nose.” ** 

In addition to margins for skill, strictly speaking, the 
secondary wage of an Australian worker may also include 
an allowance for work which is performed in specially 
arduous, disagreeable or dangerous conditions; which re- 
quires residence in distant or remote localities; or which 
involves some other kind of hardship or disadvantage. 


18 Detailed examination of the criteria employed in assessing particular mar- 
gins is available in the literature. See Hiccins, A New Province ror Law 
AND Orper, 6-13 (1922); Grorce ANDERSON, FIXATION oF WacEsS IN Aus- 
tTRALIA, Ch. 14 (Melbourne, 1929); ForNanper, INDUSTRIAL REGULATION IN 
Austraia, Ch. 12 (Melbourne 1947); D. C. THomson, ConcrILiaTION AND 
ARBITRATION IN AUSTRALIA AND New ZEALAND, Ch. 14 (Ms. Ph.D. thesis, 
University of London, 1950). 

14 W. K. Hancock, Austratia 151 (London, 1945). 
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If all the workers in the industry receive it, it is referred 
to as an industry loading.” 

It is realized that, in the application of the above cri- 
teria, the wage-fixing tribunals can only accomplish ap- 
proximate “wage justice.” ** However, each Conciliation 
Commissioner becomes quite familiar with the relative 
grades of work in the industries under his jurisdiction, 
and, when the margin for a particular classification is at 
issue, his assessment is usually based upon the testimony 
of witnesses involved in the work, subject to cross-exam- 
ination, and often upon a personal inspection of the per- 
formance of the task.” Since the 1952 amendments to the 
Act, the possibility of appeal to the Arbitration Court 
provides a means of preventing too wide a departure from 
“comparative wage justice” by the Commissioners. 


ADJUSTING THE GENERAL LEVEL OF MARGINS: A CASE 
STUDY OF THE PACE-SETTING METAL TRADES INDUSTRY 


The Development of Metal Trades Margins 


The wage structure in the key metal trades industry— 
all the margins for various classifications of work—was 
developed over a history of many years. In the pattern- 
setting Harvester case* of 1907 Mr. Justice Higgins 
found 10s. a day to be a fair and reasonable minimum 
wage for a metalworking fitter, as compared with 7s. for 
an unskilled laborer. He followed the employers’ existing 
practice as to the proportion between the laborer’s wage 
and that of the several classes of artisans, finding it to be 
a “tolerably safe guide as to the relative merits of the two 


15 See FoENANDER, INDUSTRIAL REGULATION, Ch. 12. 


16“No very precise or scientific formula with respect to margins is revealed 
when the relevant decisions are examined. . Dunphy and Wright, JJ., aa 
tt —— Arbitration in the Federal Sphere, 25 Austr. L.J. 360 
(1951 


17 See, for example, the particular assessments made by Galvin, C. aS in the 


Metal Trades Case, 7 InpustrraL INFoRMATION BuLLetiIn 10, 26-40 (1952) 
(hereinafter cited as I.I.B.) 


182 C.A.R. 1, 16, 19 (1907). No award was made in this case; it was a 
case under the Excise Tariff Act of 1906 which provided exemptions for em- 
ployers paying a “fair and reasonable” wage. 
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classes.” In the first Engineer’s Award” in 1921 His 
Honor noted that during World War I the basic wage 
for unskilled labor had been increased with the increased 
cost of living, but that the skilled workers’ margin had 
remained constant due to the uncertainties of the abnor- 
mal wartime circumstances. He expressed his conviction 
of the importance of preserving the skilled workers’ mar- 
gin in real terms; “that is to say, if it takes now 35s. to 
purchase what could be purchased for 17s.6d. in 1907, 
the 10s. per day prescribed for the fitter in 1907 should 
now be raised to £1.” However, Mr. Justice Higgins’ 
reasoning did not prevail, and later cases explicitly re- 
jected any principle that margins, once properly assessed, 
should be adjusted, either automatically or upon periodic 
inquiry, to changes in the cost of living.” 

During the decade of the twenties more and more ma- 
chinery was being introduced, and the metal trades in- 
dustry was shifting from a “jobbing” basis to a mass-pro- 
duction manufacturing system. The result was that more 
of the work was being done by machine operators and 
process workers and less by the traditional apprentice- 
trained skilled tradesman such as the engineering fitter. 
Faced with confused and conflicting claims involving 
eight different unions,” Judge Beeby combined them into 
one hearing which culminated in 1930 in the first award 
for the metal trades industry as a whole.” ‘Taking ac- 
count of changes in production methods His Honor made 
a re-classification of jobs, providing appropriate margins 
for machine operators not called upon to use the full 


1915 C.A.R. 297, 306, 307 (1921). 


20 oh bane Engineering Union v. Adams et al., 20 C.A.R. 1135, ey 
(1924); Printing Trades Case, 2 I.I.B. 554 (1947); "Metal Trades 
LE. iM vig, 756 (1954). In the temporary depression of 1922-23, the Antiieation 
Court slashed the fitter’s margin to two-thirds of Higgins’ 1921 figure. Amal- 
Fioony Society of Engineers v. Adelaide Steamship Co., 16 C.A.R. 231 

21 The Amalgama' aves Union, the Australasian Society of Engi- 
neers, the Bioscemitha’ sno of Australasia, the Boilermakers’ Society of 
Australia, the Federal Ironworkers’ Association, the Federated Moulders’ Union, 
the Sheet Metalworking Industrial Union, and id the Electrical Trades Union. 

2228 C.A.R. 923 (1930). 
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tradesman’s skill and knowledge. During the depths of 
the depression all margins, as well as the basic wage, were 
cut 10 per cent,” but the Court was able to restore the 
10 per cent cut in margins in 1934.% Judge Beeby con- 
sidered metal trades margins again in 1935, when he 
found that the industry could stand some small upward 
adjustment. Being convinced that the margin for the 
skill of a fully trained artisan above the basic wage was 
too low, he increased the margin of the skilled tradesman 
(fitter) from 24s. to 27s. per week without increasing the 
margins of the lesser skilled. By 1937 economic condi- 
tions in the industry were sufficiently improved to permit 
Judge Beeby to raise the fitter’s margin to 30s. and to in- 
crease the lesser grades by the same amount—3s. per week. 
In view of the fact that Judge Beeby’s 1937 margins were 
taken by the Court in 1954 as “a sound basis on which to 
build,” some of his comments may be of interest: 
The fixation of margins must of necessity be arbitrary. There 
is no measuring rod for ascertaining the relative value of skilled, 
semi-skilled and unskilled labour. An assessment can only be 
based on consideration of past practices and changes in methods 
of production. I have never questioned Mr. Justice Higgins’ 
[1921] fixation of a 36s. margin on a base rate of 84s. in metal 
trades industries but so far have refrained from restoring this 
standard for reasons previously stated (economic incapacity of 
the industry) . . . I have never regarded the 1930 award 
[on which the 1937 award was fashioned] as a reasoned deter- 
mination of value of skilled and unskilled labour in a normal in- 
dustry... .7° (Clarification added.) 

Nevertheless, Judge Beeby’s 1937 award represented 
the last overall review of metal trades margins before 
the influences of wartime and postwar labor shortages set 
in. It was made at a time when the real value of the basic 
wage had been restored approximately to its pre-depres- 
sion level, and economic conditions were fairly “normal.” 
It is interesting to note that the skilled tradesman’s mar- 
gin bore the same relation to the basic wage in 1937 as it 

23 Basic Wage Inquiry, 30 C.A.R. 2 (1931). 
24 Basic Wage Inquiry, 33 C.A.R. 144 (1934). 


25 Metal Trades Case, 34 C.A.R. 449 (1935). 
26 Metal Trades Case, 37 C.A.R. 176, 183, 181 (1937). 
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did in 1907 (the Harvester decision) and in 1921 (the 
first Engineer's Award); in 1937 the ratio was 30s. to 
70s.; in 1907 the ratio was 3s. to 7s. (daily basis) ; and in 
1921 36s. to 84s." Thus the relative real value of the 
skilled tradesman’s margin in terms of purchasing power 
was the same in 1937 as it was when Mr. Justice Higgins 
made his first assessment of a “fair and reasonable” wage. 
It should be noted, however, that Judge Beeby did not 
explicitly rest his adjustment of the metal trades margins 
upon any such relation; he simply found that the eco- 
nomic circumstances of the industry were such that the 
industry could afford to pay a 3s. increase to skilled and 
semi-skilled workers. Another interesting aspect of the 
1937 metal trades case was that Judge Beeby did not think 
that his determination of margins would serve as a pace- 
setter or pattern for increases in other trades.” By con- 
trast, the Court in 1954 recognized that its decision would 
set a pattern for many other industries and did give atten- 
tion to the indicators of the economy as a whole. 

After 1937 there developed a tendency for the unions 
and the employers’ associations, who were both well or- 
ganized, to settle more and more things including mar- 
gins by agreement, usually after the application or threat 
of direct union pressure devices. For example, members 
of the Amalgamated Engineering Union (A.E.U.) and 
the Australasian Society of Engineers (A.S.E.) struck in 
certain dockyards for over-award margins in 1938. Judge 
Beeby de-registered the unions for supporting the strike 
upon the reasoning that they had their choice of arbitra- 


tion or direct action, but they could not have it both 
27 Metal Trades Case, 37 C.A.R. 176, 184 (1937); ; Basic Wage Inquiry, 37 


C.A.R. 583, 595 (1937). (The 70s. figure is for the “Six ay” lst quarter 
1937, without the 5s. “prosperity loading” added in mid-19 


28 «A great deal of evidence was tendered to prove that the gen eneral economic 


recovery of the Commonwealth during the past two years has sufficient to 
justify reconsideration of wage rates and conditions of employment on their 
merits. Such evidence, however, is more appropriate to a basic wage inquiry 
and has not been considered in coming to a decision on the matters now before 
the Court. I confined my attention to the evidence as to this particular group 
of industries. . . . My decision in this group of industries is not therefore 
to be taken as an opinion that margins in all industries should be similarly 
assessed.” Metal Trades Case, 37 C.A.R. 176, 182-3 (1937). 
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ways.” The unions, nevertheless, went on to win the 
strike against the employers; and, after nine months, the 
unions were re-registered, upon making a carefully 
worded undertaking.” In response to the statement of 
the employers’ advocate that the undertaking was “an 
empty document,” Judge Beeby replied, 
You compel me to say something I did not wish to say. It 
may be that deregistration was the wrong remedy for the incidents 
that took place. It is obvious that the union not being registered 
completely disorganizes the industry, and the award, which was 
one of the most important ever made by the Court. The Union 


should be back in the fold, and if after-events occur, there are 
other remedies that the Court will not hesitate to apply.™ 


The unions still feel that they have something to gain 
by the arbitration system, and the arbitration system needs 
the cooperation of the unions. But there is always the 
tension between the judicial approach of the judges in 
desiring to decide issues (such as margins) according to 
rational principles and consistent standards and the power 
of the unions in times of full employment to win more. 
With the development of mass production manufactur- 
ing, the skilled tradesman has become a small, though im- 
portant minority, and the bulk of union membership lies 
in the semi-skilled production workers. Internal union 
politics, therefore, requires the emphasis to be laid in 
union demands for “gains across the board” even if this 
tends to narrow the relative margin of the highly skilled. 
The skilled tradesman tends to go along with this union 
policy, because he realizes that, if his margin is too high, 
in times of unemployment, the employer will be tempted 
to get along with cheaper, semi-skilled labor. 


29 Metal Trades Employers Ass’n v. Amalgamated Engineering Union, 39 
C.A.R. 7 (1938). 


80“The said Union undertakes that it will not support any of its members 
who go on strike without first giving the Executive an opportunity of bringing 
the subject-matter of the ‘dispute before the Court and the Union will use a 
its influence to induce its members to observe the terms of the award.” Meta 
a nee Ass’n y. Amalgamated Engineering Union, 39 C.A.R. 153, 


81 Sydney M d, December 13, 1938, quoted in Mark PERLMAN, 
JuncEs IN Revere, 10a (Melboorne, 1954). 
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During the war, “loadings” were made to metal trades 
margins which had the result of increasing the margins of 
the lower and middle grades of employees by a much 
greater percentage than in the case of skilled tradesmen.” 
This award largely placed into effect the terms of an 
agreement, and it was influenced by distortions caused by 
the government’s efforts to attract workers into the muni- 
tions industry. 

After the war very complex and confused developments 
occurred.” The metal trades unions in Victoria con- 
ducted a prolonged strike for a £1 across-the-board in- 
crease in margins; the dispute was referred to Concilia- 
tion Commissioner Mooney under the wartime Industrial 
Peace Regulations, and he issued a proposed award which 
was rejected by the unions.“ The Arbitration Court re- 
fused to deal with the case while the men were on strike, 
but finally, after deregistration proceedings were begun 
against the A.E.U., the Ironworkers and the Victorian 
Chamber of Manufacturers, a basis of settlement was 
reached and the men returned to work.” 

After holding hearings the Full Court issued an order 
substantially increasing margins for the skilled tradesman 
over the Mooney award but making no increases over that 
award for the process worker. In fact, the Court award 
provided for some decreases below the Mooney award for 


32 Metal Trades Case, 44 C.A.R. 564 (1941). 

38 For the details, see PERLMAN, op. cit. supra, 117-123. 

34 Metal Trades Case, 58 C.A.R. 551 (1947); 2 I.I.B. 95, 178 (1947); Mar- 
gins of 27s. and over increased by 9s. ; Margins of 20s. to 26s. increased by 7s.; 
Margins under 20s. increased by 5s. (all per week). 

35 The basis of settlement follows: 

“1. That work be resumed forthwith by all unions, and under the terms 
of the Mooney award. 

2. That both te ge invite the Full Court to investigate the yee 
award, as it is agreed that in the method of fixing margins adopted by th 
Hag ap mre some injustices may have been done; and if this is found to 

3. That a method of fixing marginal rates for tradesmen and higher class- 
ifications on a percentage or some other basis should be considered in the 
ght cf clyemastanees: Serdo: etageed: wee ee a ae a 
first Higgins Engineering Award); and, in respect of other 

ey principle of division into groups with opprops appropriate 
marginal differences.” PA gine and phrase in parenthesis added.) 
Trades Case, 2 I.1.B. 226 (1947). 
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the lowest grades.** The Court’s new margin of 46s. for 
the tradesman fitter bore approximately the same ratio 
to the then current basic wage of 106s. (3/7ths) as it 
had in 1907, 1921 and 1937, although the Court did not 
specifically mention that it had been so computed.” The 
unions were displeased with that part of the Court’s order 
which gave no aid to the process worker and other lesser- 
skilled classes. They had interpreted item (3) in the 
“basis of settlement” as an agreement that the “appropri- 
ate” marginal differences, once the tradesman’s rate was 
fixed, would be according to the Mooney principle of 
9-7-5,°° and they regarded the Court’s failure to increase 
the lower grades in accordance with that formula as a 
departure from the agreement. As soon as the Labour 
Government’s new amendments to the Commonwealth 
Conciliation and Arbitration Act went into effect in Oc- 
tober, 1947, placing jurisdiction over margins in the 
hands of the Conciliation Commissioners with no appeal 
to the Arbitration Court, the unions approached Com- 
missioner Mooney for a variation in the metal trades 
margins.“ 

In November, 1947 Commissioner Mooney increased 
the margins for the middle and lower grades of metal 
trades employees by 13s. and 11s., respectively, in accord- 
ance with the unions’ interpretation of the “basis of settle- 
ment” agreement under which the dispute had been sub- 


36 The Court said: “We have therefore approached this problem from the 
point of view of what can be done, giving due weight to all the present circum- 
stances, for the skilled man—the man who has undergone years of apprentice- 
ship, study and application, and how that higher appreciation of his worth can 
be distributed fairly over all the many classifications of the Consolidated Metal 
Trades Award.” Metal Trades Case, 2 I.I.B. 362, 364 (1947); 58 C.A.R. 
1088, 1091 (1947). 

37 Basic Wage Data, 2 I.1.B. 360 (1947). 

38 Commissioner Mooney later commented that, since the Courts’ margin for 
the tradesman was “to the nearest shilling” exactly in line with Mr. Justice Hig- 
gins’ 1921 ratio, it would be a “remarkable coincidence” if it had not been so 
computed. See 2 I.I.B. 865 (1947). 

89 See note 34, supra. - 

40 The Federation of Metal Trades Unions submitted the following resolution 
to him: “We declare that the increases granted to the lower paid classifications 
are totally unsatisfactory, and desire to support any action necessary to ensure 
satisfaction for those grades in accordance with the settlement agreement.” 
Metal Trades Case, 2 I.1.B. 862, 863 (1947). 
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mitted to the Court. The Court had referred to the first 
Mooney award as “unscientific.” Mooney in his second 
award, which had the effect of overruling the Court, had 
this to say: 
From a perusal of its judgment one would never know that a 
basis of settlement had ever been arrived at in conference and 
except so far as the tradesman’s rate is concerned, no attempt 
was made to implement the agreement. . . . I know of nothing 
more likely to prolong a dispute or create a further dispute, than 
for an industrial authority to fail to implement a settlement 
arrived at by the parties . . . who, one might be pardoned for 
thinking, had a better idea of what suited them than any Judge 
or Conciliation Commission.** 
Commissioner Mooney concluded by cautioning that his 
margin increases did not represent any assessment of the 
value of the work of persons in the classification affected 
but were made to carry out the terms of an agreement. 
The wage structure in the key metal trades industry 
was thus “bulged out” in the middle and lower grades 
as compared with the structure in the thirties when the 
1951-54 margins case began. This bulge was due to war- 
time loadings and to collective bargaining pressures, as 
reflected in Commissioner Mooney’s awards.” 


THE METAL TRADES MARGINS CASE OF 1951-52 
AND ITS REPERCUSSIONS 


Although the principal objective of this article is to 
examine the standards and criteria which are used in set- 
ting margins, as revealed in the leading metal trades case 
of 1951-54, some effort will be made to place it in its eco- 
nomic, political and industrial relations setting, so as to 
impart something of the flavor of and atmosphere in 
which the arbitration system functions. 


41 Metal Trades Case, 2 I.1.B. 862, 864, 865 (1947). The editors of a Mel- 
bourne newspaper were cited for contempt of court for alleging that the sole 
thing that the Arbitration Court had to do after the conference agreement was 
to go through the process of ratification. Kelly, C. J., dismissed the charges 
on- the ground that “ratification” did not necessarily mean “accept im toto.” 
See PERLMAN, op. cit. at 122; 2 I.1.B. 677 (1947). 

42 The skilled fitter’s margin was less than twice what it was in 1937; the 
machinist 3rd class received twice his 1937 margin; the process worker 2% 
times his 1937 margin; the racksman 4% times his 1937 margin; and all other 
laborers, who received no margin in 1937, received a 9s. margin after three 
months in the industry. Metal Trades Case, 9 I.I.B. 749, 755 (1954). 
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Following the second Mooney award in 1947, condi- 
tions of high aggregate demand and postwar shortages 
caused a steady rise in the cost-of-living. As the basic 
wage was adjusted automatically, while margins were 
not, the purchasing power of margins fell. When the 
Arbitration Court increased the real basic wage by £1 a 
week in 1950, and this, together with phenomenal wool 
prices, led to further inflation, the real value of margins 
and their percentage ratio to the basic wage fell still 
further. The Labour Party lost control of the Common- 
wealth Government late in 1949 and was succeeded by the 
Menzies Liberal-Country coalition. The metal trades 
unions succeeded in winning over-award margins from 
many employers by bargaining, using various kinds of 
strikes, overtime bans and other economic pressure tac- 
tics. There was a scarce labor market, and employers bid 
against one another for labor in spite of the admonitions 
of their associations. 

During the latter part of 1950 the metal trades unions 
filed an affidavit with the Commonwealth conciliation 
and arbitration authorities showing that a log of claims 
had been served upon employers and that the claims had 
not been granted. Conciliation Commissioner Galvin“ 
sent them into conferences but was advised eventually that 
no agreement could be reached. In January, 1951 he 
commenced to hold arbitration hearings for a new award. 
The unions presented evidence until May,“ and the em- 

48 Commissioner Galvin was appointed by the Labor Government under the 
1947 Amendments to the Act. He was formerly general secretary of the Aus- 
tralian Federated Union of Locomotive Enginemen. Conciliation Commission- 
ers have tenure to age 65, unless removed by address of both Houses of Parlia- 
ment for proved misbehavior or incapacity. ‘ 

4+Employers complained often during the hearings that the unions were 
pursuing direct action through strikes and bans while seeking an increase in 
margins from the tribunal. On June 21, 1951, Commissioner Galvin inserted a 
clause in the metal trades award, designed to restrain this technique: “No 
organization, party to this award, shall in any way whether directly or indirectly 
be a party to or concerned in any ban, limitation or restriction upon the per- 
formance of work in accordance with this award. An organization shall be 
deemed to commit a new and separate breach of the above sub-clause on each 
and every day in which it is oot or indirectly a party to such ban, limita- 
tion or restriction.” 6 I.I.B. 475 (1951). The validity of this clause was up- 


held by the High Court in R. v. Galvin: Ex e Amalagamated Engineering 
Union, 7 1.1.B. 431; 26 Austr. L.J. 182 (1952). 
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ployers followed with evidence until October* with final 
arguments of both sides in November. Commissioner 
Galvin gave his decision on January 16, 1952 having be- 
fore him a transcript of evidence totalling 3986 pages.” 
He refused to award an increase in margins because of 
the effect it would have upon the existing inflation.“ 


Criteria Considered 
Existing Actual Wages 


As one ground for an increase, the unions argued that 
the existence of wide-spread over-award payments showed 
(1) that employers had the capacity to pay higher award 
margins, and (2) that the true market value of labor was 
above the present award rates. Although this line of 
argument had been persuasive to Mr. Justice Foster in 
the 1950 Basic Wage case,“* Commissioner Galvin re- 
jected it. Justice Foster had reasoned, “I cannot see how 
an award fixing rates substantially lower than those actu- 
ally being paid would settle the disputes. It would be so 


unrealistic as to tend to bring the Court into contempt.” 
Commissioner Galvin noted that “the ink was hardly dry 
on the Court’s decision [to raise the basic wage by £1 ] 
when the same old demands for £1 a week over the award 
were put forward by certain, not all, of the Unions, and 
where the demands were resisted they were followed up 
with the impositions of overtime bans or other pressure 


45In granting leave to intervene and be represented counsel to various 
non-metal-trades employers’ associations, Commissioner Galvin stated, during 
the honing: “It has been said on numerous occasions that, to an extent, the 
principles laid down in the Metal Trades Award form the pattern for quite a 
large number of other awards. . . . It is evident that these proceedings do 
3 - sppcthing in the nature of an economic inquiry in miniature.” 6 [.I.B. 

1 < 

467 I.1.B. 10 (1952). 

47 And in his judgment, he showed a responsible recognition that any increase 
granted would percolate through to other industries. “How it first so trans- 
pired I am not completely aware, but the fact remains that for many years a 
first, the members of the Court, and, later, Conciliation Commissioners have 
adopted the practice of treating the rate of Aig prescribed for the general engi- 
neering fitter as the focal point or yardstick upon which to measure the rates 
of other skilled tradesmen, and to relate thereto the services of the semi-skilled 
and unskilled classes of workers. It is beyond dispute that increases awarded in 
the metal trades, with very few exceptions, are reflected in other awards, and 
usually in a short s of time.” 7 I.I.B. 10, 12 (1952). 

<2 68 C.A.R. 698, 818 (1950). 

2 
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devices . . . I am not to be taken as suggesting that all 
of the over-award payments have been extracted by 
duress, but it would be quite idle to shut one’s eyes to the 
actualities.” “° 


Prosperity of Industry and Overseas Competition 


Commissioner Galvin surveyed the prosperity of the 
industry and of the country as measured by business profits 
and found the situation generally healthy, but he was 
disturbed at evidence that rising costs had caused a loss 
of manufacturing export markets (never very large) and 
that, for the same reason, Australian manufacturers were 
becoming unable to compete in their own markets with 
foreign imports. Australian membership in GATT also 
tended to limit the possibility of protection by increasing 
tariffs. 


Margins—Loss of Purchasing Power and Relation to 
Basic Wage 


The unions argued that the traditional percentage ratio 
of the skilled tradesman’s margin to the basic wage (3:7 
or about 43 per cent) should be, in fairness, preserved. 
They pointed out that although the judges had stated on 
many occasions that they were not following this formula, 
the percentage has come out in fact in many cases when 
margins were reviewed by the Court. Commissioner 
Galvin clearly rejected the percentage ratio test as a 
standard for adjusting margins. His principal reason was 
that the basic wage was now fixed by a national economic 
capacity standard, and that its current level included a 
large ingredient (the prosperity loading of 5s. in 1937, 
the interim increase of 7s. in 1946 and the increase of £1 

49 He also noted that the ironworkers’ representative had stated: “We have 
a uniform policy formulated by the Union and endorsed by the rank and file; 
that is, a demand for double margins. It is mg feasible that my members 
have some form of action to implement the policy.” Galvin observed that the 
other metal trades unions had endorsed this policy. He, therefore, refused to 
consider existing actual rates as a standard for fixing margins, following Kelly, 
Ie principe that the true value is not to be ascertained reference to high 


— oo id on account of accidental and tem conditions connected 
a mem Rams of labor. Commercial Printing Case, 2 I.1.B. 554 (1947). 
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a week in 1950) which was not related to an assessment 
of minimum family needs.” Therefore, the basic wage 
meant something radically different in 1952 from what it 
meant in 1907 or 1921, and it was not sound to try to pre- 
serve the skilled fitter’s margin at a fixed percentage ratio 
above it. 

What this reasoning amounts to is that higher standards 
of living as they become possible through increased pro- 
ductivity will be distributed to all wage-earners across- 
the-board through increases in the real basic wage;™ 
thus the best that skilled workers generally can hope for 
is to preserve the purchasing power of their margin—not 
to increase it.” As to the semi-skilled and lower grades 
of workers, Commissioner Galvin pointed out that they 
had no argument for the preservation of the percentage 
ratio of their 1947 margins to the basic wage since those 
margins had not been arrived at by any assessment of the 
value of the work but were only inserted in the award to 
carry out the terms of an agreement, and, in fact, were 
several times their traditional assessed value. 

Turning now to the claim that if the skilled worker’s 
traditional percentage ratio of margin to basic wage was 
not to be granted, at least the purchasing power of his 
margin should be preserved by increasing it to corre- 
spond with changes in the cost-of-living, Commissioner 
Galvin did not meet the claim directly but pointed out a 


50 See Part I of this study dealing with the basic wage, 24 Geo. Wasn. L. 
Rev. 157 (1955). 

51 Galvin, C. C., quoted with approval the following passage to the same 
effect from udge. Beeby’s judgment in the Motor Body and Coachbuilding 
Award of 1935: “The established principle of this Court is that any higher 
standard of living which changed economic circumstances may justify must be of 
universal application and should be arrived at no by raising pe ic wage.” 

52 This is an extremely important matter of national | ware policy, and Galvin, 

C. C., gave indication of his awareness of it: “. ly own views are in 
line with a passage in the recent Metal Trades ae of the President of 
the Western Australia Court of Arbitration, when he stated :—‘[I]t is quite un- 
sound industrially for a Union to base its claim for increased margins on past 
increases in the basic wage; that is peg asses to 
percentage of the basic wage, and this has been consistentl 
trial tribunals throughout Australia. It is high time that 


See eee 


preg yl A ping ayn a calant 


one hand, and 
the skilled tradesman on the other hand.’” 
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number of flaws in the unions’ arguments.” He calcu- 
lated that the skilled worker’s total wage in 1952 (bear- 
ing in mind the increases in the real basic wage in 1937, 
1946 and 1950) was higher than his wage would be if he 
had only the old traditional “needs” basic wage and his 
traditional percentage margin, both adjusted for increases 
in the cost-of-living. This reasoning does not adequately 
meet the claim that the real value of the margin for skill 
ought to be maintained. 


Inflation 


However, the real reason why Commissioner Galvin 
denied an increase in margins was the inflationary situa- 
tion at the time. The cost-of-living had gone up about 
20 per cent in 1951 and had currently gone up another 
5 per cent as shown by the quarterly index released just 
after his decision. With the basic wage being automati- 
cally increased every quarter to match the rise in retail 
prices, he found the inflationary position “so grave that 
it is essential in the interests of all sections of the commu- 
nity that no action should be taken which could further 
worsen the situation, or which would run counter to the 
steps that are being taken to arrest the drift.” The Menzies 
Government had finally taken drastic fiscal and monetary 
action in late 1951 to halt the inflation after much polit- 
ical maneuvering between it and the predominantly La- 
bour State Governments, and Commissioner Galvin’s de- 
cision represents a diligent effort to fit wage determina- 
tion to general economic policy.™ 

58 He noted the Statistician’s warning that the “C” Series index of retail 
prices, although acceptable for adjusting the basic wage, was not entirely suit- 
able for adjusting margins, because the regimen of items measured by it was 
related to the basic wage-earner’s household, not that of higher-paid workers, 
and also because of the wide dispersion of price movements in times of rapidly 
rising prices. piri 

84 Although he declared, as the Arbitration Court always does, that “I will 
not attempt to formulate national economic policy,” he also stated: “I must have 
regard to the economic consequences of what may flow from whatever decision 
I make. . . . The problems confronting this nation today are very grave 
ones and adversely affect very many sections of the community. Their solu- 
tion will call for the mutual assistance of various of our authorities, govern- 


mental and arbitral, one acting complementary to the other, but they will not 
be solved if there is any failure on the part of any one of those upon whom 
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Commissioner Galvin invited the parties to the margins 
case to bring in evidence of an economic character as to 
the state of the inflation and the anticipated effect of wage 
rates upon it. When ultimately it was seen that such evi- 
dence was not forthcoming, he acted upon his own initia- 
tive and invited Mr. D. W. Oxnam, Lecturer in Econom- 
ics at the University of Western Australia who had done 
some writing on the subject, to analyze the situation. He 
described the position as one of excessive aggregate de- 
mand (money income) in relation to the supply of sale- 
able goods and services, and he stated as the generally 
accepted economic doctrine that in times like these there 
should be “wages restraint.” ‘The unions failed to shake 
his analysis by their cross-examination, and Galvin relied 
heavily upon that economic testimony in his conclusions. 

The Commonwealth Government, as in the Basic Wage 
case in 1950, made no move to inform the tribunal as to 
the effect which a change in wages would have upon its 
general economic policy.” In part, this was due to a 
reliance on the constitutional position under which the 
Parliament has no power in peacetime to regulate wages 
directly and the arbitrator is to be free from governmental 
pressure ;” in part, it was also due to a recognition that 
wage rates are a political “hot potato,” for which the 


responsibility is cast to have regard to ultimate consequences.” It is interesting 
to compare the a era of oogen J., in granting a £1 a week increase in the 
basic wage in 19. “I shall be concerned with the fact that an increase in the 
basic wage which will poges permeate the whole wage structure will in- 
crease prices and so add its icum of inflationary pressure, but inflation and 
its control are matters for the Government, and, it may be ar , a little re- 
mote from the Court’s immediate task of settling each of the 54 disputes about 
the basic wage which is of course its task however generally it may be believed 
that the Court is a quasi-legislative body whose duty is to make laws in the 
public interest. I must assume that the proper authorities will take such steps 
as they are advised to safeguard the community from the effects of an inflation 
— in the main from causes other than any actions of the Court.” 68 
A.R. 698, 797 (1950). 

‘It should be noted, however, that the inflation was much worse in January, 
1952, and the Government had instituted a broad attack on it by that time, so 
that Galvin, C. C., had a definite lead to follow. 


55 my 8. W. Oxnam’s criticism in What Shall We Do With the Australian 
Wage System, ProceepDINcs ofr THE AUSTRALIAN INSTITUTE oF PoxiticaL Sci- 
ENCE 4s (Sydney, 1952). 


56 Prime Minister Menzies, Parliamentary Debates 1448 (1952). 
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party in power, at least when wage restraint is needed, is 
happy not to have the responsibility.” 


Repercussions of the Galvin Decision—1952-53 


The decision not to increase metal trades margins was 
greeted by universal union protest and widespread stop- 
work meetings. Even the conservative press noted the 
injustice to skilled workers of the failure to restore the 
real value of their margins although approving the anti- 
inflation aspects of the award. There was a tug and pull 
within the labor movement. The militant unions, some 
of them Communist-led, urged an organized campaign of 
direct action, but the moderate element in the Australian 
Council of Trade Unions prevailed in recommending 
“constitutional” methods of rectifying the margin posi- 
tion. 

There were serious sectional strikes, such as the 41-day 
strike of maintenance employees of the State Electricity 
Commission in Victoria.” This strike was unsuccessful 


because the authorities stood firm, and the militant unions 
were acting without the backing of the A.C.T.U. During 
the course of the strike the Premier of Victoria sought 
advice from the Chief Justice of the Commonwealth Ar- 
bitration Court as to a possible review of the Galvin 
margins decision, but he was forced to reply that under 
the 1947 legislation there was no appeal from the award 


57 See Osborne to this effect, What Shall We Do With the Australian Wage 
System, PROCEEDINGS OF THE AUSTRALIAN INSTITUTE OF POLITICAL SCIENCE 26 
(Sydney, 1952). 

58 Sydney Morning Herald, Jan. 17, 1952. The account of events in the 
period following is largely based on reports in that newspaper and the Mel- 
bourne Argus and Melbourne Herald. 

59 They had previously imposed a ban on overtime, and, when the S.E.C. com- 
plained to Chief Conciliation Commissioner Mooney he refused to make any 
order, saying that the S.E.C. had power to prosecute for breach of the award.. 
The leader of the Liberal Party in Victoria said that the state government 
should instruct the S.E.C. to ask the Arbitration Court for an injunction. The 
Premier of Victoria (Country Party) depended upon Labour Party support to 
stay in office, so he was not inclined to take “coercive” action. However, he 
stated that he would stand by the conciliation and arbitration system and would 
not have the state government act as a wage-fixing tribunal. The press editorial- 
ized that somebody should do something, and suggested that the Commonwealth 
Conciliation Commissioners could act in their own motion and should do so. 
Commissioner Mooney said that he did not intend to intervene. He had al- 
ready dealt with the controversy once and his position was the same. 
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of a Conciliation Commissioner.” The strike was finally 
settled by an agreement that if the unions went back to 
work and asked for a rehearing of the Galvin award on 
the basis of “fresh evidence,” the State Electricity Com- 
mission would testify that in its opinion some increase in 
margins should be granted. Upon the application for a 
rehearing, Commissioner Galvin decided not to re-open 
the metal trades award due to the continuance of the in- 
flationary danger.” The “face” of the unions and the 
State Government was thus saved, and Commissioner 
Galvin bore the brunt of the criticism of wage stabiliza- 
tion.” 

During the Victorian electricity strike Conciliation 
Commissioner Findlay had granted a 15s. a week increase 
in margins to metal trades fitters in the Australian Capital 
Territory.“ When the unions placed this “fresh evi- 
dence” before Commissioner Galvin and he rejected it,“ 
the apparent conflict between the Commissioners was 
widely publicized. The Menzies Government lost no 


time in taking advantage of this dramatic demonstration 
of the inadequacies of a system which left the final deci- 
sion on important wage issues with 16 different Concilia- 


60 Galvin said he would re-open the case if new facts and circumstances since 
his January 16th decision were brought to his notice, but that the unions must 
first give an undertaking not to strike if the decision went against them. The 
advocate for the Amalgamated Engineering Union said that an application to 
Commissioner Galvin would be futile; he could re-open the case on his own 
motion if he wanted to do so. 

617 I.I.B. 261 (1952). 

62 Compare the situation in 1938, supra, where the metal trades unions won 
their strike against private employers even after being de-registered, and the 
“face” of the Court was saved, upon re-registration, by a mild no-stri 

68 Under the law, he was not bound by the decision of any other Conciliation 
Commissioner, and he decided on the merits of the dispute before him that the 
increase would not be contrary to the public interest. 7 I.1.B. 178 (1952). 

64“If the Findlay Metal Trades award . . . creates an anomoly, then the 
anomoly is plainly in the Findlay Canberra Metal Trades award. . . . A de- 
parture from a general rule (such as is represented by the Metal Trades award, 
made by me) does not make the general rule an anomoly, but the departure is, 
in that case the anomaly. . . . If, in case it should be thought by any person or 
body that I would consider an award pagent mate by Commissioner Findlay 
(for some small number of Commonwealth Government employees and a still 
smaller number of private employers, none of whom are engaged in competitive 
occupations) as a changed circumstance which would justify a re-opening of 
my award, I would hasten to disabuse their minds of such an idea in . 
since I disagree both with that decision and the reasons given in support of it.” 
7 LI.B. 261, 262-3 (1952). 
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tion Commissioners. An amendment to the Common- 
wealth Conciliation and Arbitration Act was pressed 
through Parliament in June, 1952* providing for an ap- 
peal to the Full Arbitration Court (or a reference to 
the Court by a Conciliation Commissioner) on such mat- 
ters as, in the opinion of the Chief Judge, were of suffi- 
cient importance that, in the public interest, they should 
be dealt with by the Full Court. The Minister for Labour 
noted in introducing the bill that although the A.C.T.U. 
was continuing its traditional opposition to appeals from 
Conciliation Commissioners, a number of unions from 
their experience with the Galvin margins decision, were 
realizing the desirability of having an appeal in impor- 
tant cases.” 

Here was an irony of political history. In 1947 when 
the Labour Party amended the Act to place the final jur- 
isdiction over margins in the hands of the Conciliation 
Commissioners, its leaders were undoubtedly thinking of 
preventing the overturn of a favorable decision by its 
own appointees, many of them ex-trade union officials, by 
judges who were usually not of the working class.” How- 
ever, it was the metal trades margins decision by Commis- 
sioner Galvin, a former union officer, based on “wage re- 
straint” in the general public interest, which made politi- 
cally feasible the provision in 1952 for limited appeal. 

The recession of 1952, caused by the impact of the gov- 
ernment’s drastic anti-inflation program and by the com- 
bination of rising costs and the flood of imports bought 
with the great wool cheque of 1951, kept the unions some- 
what on the defensive during the fiscal year 1952-53. Em- 
ployers were before the Arbitration Court seeking a re- 
duction of the basic wage and a lengthening of standard 
hours. Although unsuccessful on these demands they did 
win from the Court in September, 1953 an abandonment 
of the automatic adjustment of the basic wage to cost-of- 


65 Act No. 34 of 1952. 
66 PaRLIAMENTARY DEBATES 774 (1952). 
67 PARLIAMENTARY DesaTEs 1325-1328, 1523 (1947). 
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living changes, which had been the practice for over 30 
years. The economic situation was becoming stabilized 
by this time; and, as soon the Basic Wage-Standard 
Hours case® was over, the metal trades unions approached 
Commissioner Galvin for an increase in margins. At the 
employers’ request he referred the matter to the Arbitra- 
tion Court under the amendment to the Act which the 
Menzies Government had passed in 1952.° Chief Judge 
Kelly agreed that the matter was of such importance that, 
in the public interest, it should be dealt with by the full 
Court. Hearings were held in October and November 
when the Court reserved judgment. The A.C.T.U. was 
allowed to intervene, and its counsel carried the bulk of 
the unions’ presentation. In an effort to avoid the long, 
drawn-out hearings which had characterized other im- 
portant cases, the Court commendably limited the parties 
to five sitting days each. 


The Metal Trades Margins Case Before the Arbitration 
Court, 1954 


The February Decision 


On February 25, 1954, the Full Court (Kelly, C. J., 
Kirby, Dunphy, and Morgan, JJ.) refused to increase 
margins, but, in order to avoid the expense and trouble of 
creating new disputes and making new applications, the 
Court retained jurisdiction of the case and indicated that 
it would hold further hearings on November 9, 1954.” 

The Court granted that there had been a deterioration 


68 8 1.1.B. 602 (1953). See article on basic wage determination, 24 Gro. WasH. 
L. Rev. 157 (1955). 


6° Speaking of his decision not to grant a margin increase in early 1952, 
Commissioner Galvin said: “There was then considerable criticism, which I 
concede one in my position like this has to accept. I raised no objection to it, 
but it will also be recollected that there were stop-work meetings, and that my 
decision was eeunggeprn | followed by a conflicting. decision. - a colleague. 
From that moment, I felt . . . that, in view of conflicting opinion—and 
with all the goodwill in the world there is room for difference of opinion—I 
felt that the only way in which this matter could be resolved would be —y 
4 a aa tribunal making a decision to resolve the conflicts.” 8 L.1I.B. 626, 

(1 $ 


709 LIB. 46 (1954). 
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in the position of the really skilled workers, relative to 
the unskilled, which had come about for three reasons: 


(1) the distortion caused by the Mooney award of 1947, 
granting the lower grades of employees a higher percen- 
tage increase in margins than the skilled workers re- 
ceived; (2) the increases in the real basic wage (pri- 
marily the £1 a week raise in 1950) which had been 
shared equally by all workers; and, (3) the fall in pur- 
chasing power of margin payments, which, in contrast to 
basic wage payments, had not been adjusted to increases 
in the cost-of-living. 

However, the Court repudiated, as Commissioner 
Galvin had done in 1952, any principle that margins for 
skill should be adjusted so as to preserve the same per- 
centage relationship to the basic wage as had once been 
found to be appropriate. The judges denied that margins 
had ever, generally speaking, been so related in the past; 
and, even if it could be shown that they had, it would not 
follow that a similar relationship would now be appro- 
priate when the concept, nature and measure of the basic 
wage had changed to include prosperity increases based 
on capacity to pay.” 

The judgment also clearly denied any definitive consid- 
eration that the real value of margins should be adjusted 
to changes in the cost-of-living,” but the reasoning left 
the door open for the cost-of-living to be at least a factor 
in adjusting margins, if and when the economic picture 
allowed it. For the time being, the Court found that the 
following disturbing features of the economy compelled 
the conclusion that the country could not stand an increase 
in margins without serious risk: the slow recovery of em- 
ployment after the recession of 1952; the comparative 


71 See the article on the basic wage 24 Gro. Wasu. L. Rev. 157 (1955). 

72 “The Court has in the past rejected the principle that marginal rates should 
be adjusted, either automatically or from time to time, in accordance with the 
variations in the purchasing power of money. It again rejects this principle. 
It is surely axiomatic that all alterations in the general level of minimum wages 
must be related to the general situation of the national economy. This is an 
overriding consideration.” 9 I.I.B. 46, 51 (1954). 
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retardment in the rate of public and private investment; 
the decline in the number of persons engaged: in Austra- 
lia’s key rural industries; and the high level of costs in 
all productive activities, particularly those which have 
to compete with goods produced overseas. Evidence that 
private employers were paying over-award margins was 
rejected as evidence of the true value of the work since 
the Court found that the higher rates were due to “acci- 
dental and temporary conditions connected with the short- 
age of labor” and, in some instances, had been the result 
of “industrial duress.” ™ 

The Court recognized the need for a complete review 
and assessment of the minimum margins appropriate to 
the various classes of metal trades workers in order: to 
remedy the injustice to the skilled workers in the narrow- 
ing of their real margins, but found that economic condi- 
tions did not yet warrant a change. 


Repercussions of the February Decision 


As in 1952 there were substantial political and indus- 
trial reactions to the refusal to rectify the margin situa- 
tion, but it was an unusually orderly protest, free from 
widespread work stoppages." Communist leadership in 
the metal trades unions had, to a large extent, been broken 
by a concerted attack on the part of the Labour Party’s 
Industrial Groups, backed by recent legislation providing 
for Arbitration Court review of charges of “rigged” union 
elections and for union balloting conducted by the Com- 
monwealth Electoral Officer under the supervision of the 


78 This was in accord with Galvin, C.C.’s reasoning in the 1952 case, and in 
contrast to Foster, J’s acceptance of the argument in the 1950 Basic Wage Case 
as to “capacity to pay.” footnote 54, supra. , 

7™ A conference of ninety unions rejected motions for a nationwidé work 
stoppage to protest the margins decision. It -was decided instead: (1) to con- 
duct direct negotiations with employers for increased margins; (2) to call upon 
the Labour Government, when elected, to take whatever constitutional steps are 
available to resolve the dispute on margins; (3) to call upon the present non- 

Government to recast completely the liation and Arbitration Act; 
(4) to declare that the Arbitration Court had lost the confidence of the trade 
union movement; the court, as functioning at present, represents a menace to 
the industrial of the nation; (5) to instruct the A.C.T.U. to convene a 
committee to draft a new Conciliation and Arbitration Act. ‘ 
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Arbitration Court.” The year, 1954, was an election 
year, and most of the protest and maneuvering was done 
on the political field.” 

The Leader of the Labour Party, Dr. H. V. Evatt, ap- 
proved a statement to the effect that if Labour won the 
election, it would review the arbitration system in con- 
sultation with the union movement and would make 
amendments “to ensure that it functioned.” Dr. Evatt 
attacked the freezing of margins for the past three years 
and criticized the Menzies Government for its failure 
to intervene in the margins case and support an increase. 
He promised that the Labour Party, if elected, would 
intervene and present such an argument to the Court, but 
he criticized the Menzies amendments providing for an 
appeal from a Conciliation Commissioner to the Court. 
The Minister for Labour, Harold Holt, replied that 
under Evatt’s system there would have been no appeal 
from Commissioner Galvin’s refusal to raise margins. 
He noted that the Labour Government had maintained a 
neutral attitude in the 1949 basic wage case, and that 
Evatt’s new suggestion of government intervention would 
transform arbitration into a political instrument. 

The Menzies Government was re-elected to office on 
May 29, 1954, and two months later, just as the A.C.T.U. 
was meeting to decide what to do about margins, the 
Minister for Labour announced that the Liberal Govern- 
ment would intervene before the Arbitration Court and 
emphasize to the Court the importance of sufficient mar- 


75 Commonwealth Conciliation and Arbitration Act (1904-1952), sec. 96A to 
96N. The author expects to publish an article in the near future on the regu- 
lation of internal union affairs in Australia, with particular reference to the 
conduct of union elections. 


7 This account is largely based on current reports in the Sydney Morning 
Herald and the Melbourne Herald. 

77 Dr. Evatt interviewed a committee from the A.C.T.U. on the margins 
question and announced that, if Labour was returned to office, it would take 
“legislative and administrative action” on margins, the proposed action to be 
announced later in Labour’s policy statement. That policy statement turned out 
to be a very mild proposal to repeal legislation permitting appeals from rulings 
of Conciliation Commissioners( which would not have helped the margins situa- 
tion) and a promise to intervene before the appropriate tribunals to support 
the union case for increased margins. 
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gins for really skilled workers (tradesmen who require 
extensive training). As Parliament opened all unions 
held lunch-hour meetings to protest the failure to increase 
margins, and the A.C.T.U. announced that it would ap- 
proach the Arbitration Court for immediate action on 
margins." At the unions’ request the Court agreed to 
interrupt another case in order to re-open the important 
Metal Trades Margins case at an earlier date than the 
November 9th date fixed in February on the grounds of 
improved economic conditions. 

A number of observations may be made upon the 
events of 1954 behind the scene of formal arbitration. 
Both political parties, when it came right down to an 
election, re-affirmed their support for the arbitration 
system.” Both Dr. Evatt and Prime Minister Menzies, 
constitutional lawyers and formerly practitioners before 
the Arbitration Court, exhibited respect for the judicial 
independence of the Court. At times when public opin- 
ion was running fairly clear on an issue, both parties were 


willing to appear, when in office, before the Court to sup- 
port a certain position; but, when it was not clear that 
political capital could be gained thereby, both parties 
were not averse to remaining aloof and letting the onus 
fall fully upon the arbitration authorities. Finally, it is 
clear that a realistic picture of wage determination in 
Australia through arbitration is not complete if it con- 


78 A conference of ninety-seven unions adopted a statement attacking the 
Arbitration Court for failing to give wage justice through increased margins and 
calling attention to the intense dissatisfaction of workers, as expressed by their 
lunch-hour meetings. The statement warned that if the forthcoming approach 
to the Court failed, all of the federal unions would be called tageteer to con- 
sider their attitude to the Commonwealth Arbitration system as operating 
under the provisions of the present Act and with the present personnel. The 
A.C.T.U. executive invited discussion of steps that might be taken if the 
Arbitration Court denied the re-opening of the margins case. Suggestions from 
the floor included a general strike and jettisoning the arbitration system for 
collective bargaining. At the same time, the conference resolved that ie 
unions should direct unauthorized strikers to return to work, in order to 
mote an orderly campaign for higher margins. But the conference ond 
peal of section 29 of the Act, under which the Court had fined several unions 
substantial sums for contempt of court in failing to call off strikes. 

19 Politicians tend to look back to 1929, when the Bruce-Page Government 


fell after proposing the abandonment of federal arbitration to the states, as an 
indication that the public favors arbitration. 
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sists solely of the legal reasoning of the arbitration deci- 
sions. Even in a year when militant, left-wing unionism 
was in decline, the atmosphere in which the Court func- 
tioned was full of industrial threat and political maneu- 
ver. The Court was vigorous in applying sanctions to 
unions striking without A.C.T.U. support; and the Court 
helped the A.C.T.U. to gain “face” by acceeding to its 
request to accelerate the Court proceedings where it 
could be done without serious economic consequences or 
loss of judicial decorum. Thus, the whole environment 
of political, economic, and industrial circumstances in 
late 1954 made it fairly clear that a margin increase 
would be forthcoming; but according to what principles 
and standards would the Court work it out? 


The November Decision: Principles and Standards 


Under its expedited procedure, the Court conducted 
hearings in the metal trades margins case from October 
Sth to 22nd, and on November Sth the Court gave its de- 


cision increasing margins for the higher grades of skilled 
employees using the formula of multiplying each margin 
in the 1937 metal trades award by two and one-half.” 
The following summary, seeking brevity at the risk of 
over-simplification, indicates the apparent steps in the 
Court’s reasoning. 

Wage justice” required a readjustment of metal trades 
margins, because the relative margins of skilled workers, 
such as the engineering fitter, had deteriorated in recent 
years as compared with the margins of lesser skilled 
workers without any change in the relative skill. But, 
since no evidence was introduced to enable the Court to 
make any actual assessment of the value of particular 
classifications of work, it must look back to previous as- 
sessments for a basis on which to build. The 1937 Bees 

#09 LIB. 749 (1954), 
81 “Wage justice” requires that: ehih's minimum margin ‘be: sdetirmined accord- 
ing. to its “true value”; that is to say; it should be set at a level which truly re- 


flects the skill and experience required to do the work of ‘that classification, as 
compared with other classifications. 
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award was taken as a sound basis since it was the last 
assessment of margins which did not contain the wartime 
and postwar “distortions.” * Assuming that the 1937 wage 
structure represented fair relative differentials for skill, 
how did the Court arrive at the conclusion that to mul- 
tiply them by 2% would fairly bring them up to date? 
While continuing to reject the principle that margins 
should be adjusted in accordance with changes in the cost- 
of-living, the Court stated that it would consider, as a 
factor, that the money value of work tends to increase 
with the money prices of essential commodities. The 
Court noted that the cost-of-living in 1954 was about two 
and two-thirds times the 1937 level; its decision would 
thus almost restore the real value of 1937 margins.” 
Noting that it is sometimes difficult to ignore past history 
in dispensing industrial justice, the Court decided that, 
where the application of the “2% times 1937 margin” 
formula resulted in an amount /ess than the existing 
award margin, as it did in the case of some of the lower- 


skilled grades, the existing margin would not be reduced. 

Having decided what would accomplish “wage justice” 
in margins, the Court examined evidence as to each of 
the “indicators” of the state of the economy and reached 
the conclusion that the economy could stand the increases 
proposed.** 


82 The 1947 Mooney award (in which the bulk of current margins were fixed) 
is not a sound basis on which to build, since it contained distortions in rela- 
tive margins, raising lower grade margins proportionately more than skilled 
workers’ margins. 

83 The Court reasoned that the fact that the new margins would not carry 
quite as much purchasing power as in 1937 is not unjust, when it is remembered 
that a large part of the increased cost-of-living was due to price increases re- 
sulting from a which labor had already received in the postwar period, 
such as increases in the real basic wage, extension of paid annual leave, reduc- 
tion of standard hours from 44 to 40, increase in penalty rates for week-end 
work, increased margins for the lesser skilled, and over-award payments won 
from employers. 

84 The indicators were the same as those which the Court, in its 1953 Basic 
Wage-Standard Hours Case, had announced that it would ‘consider in future 
basic wages cases: employment, investment, production and productivity, over- 
seas trade and balances, competitive position of secondary industry, and retail 
trade. It is interesting ‘4 note that, as in previous basic wage cases, evidence 
of increased man-hour productivity in secondary industry was lacking, and 
hence, this was not a oer ground for the wage increase. 
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Although the decision applied only to the metal 
trades,” it was recognized that successive awards in this 
industry had been regarded as guides for margins in a 
number of other awards; therefore, the Court suggested 
to Conciliation Commissioners and other tribunals setting 
award margins that the Court’s “2%4 times 1937 rates” 
formula be used as a general guide for “comparative 
wage justice,” with the qualification that there would have 
to be exceptions since each margin should be considered 
in the light of its own history.” 


SUMMARY AND CONCLUSIONS 


Several significant things may be noted from the 
Court’s reasoning and its result. First, any alleged prin- 
ciple that margins for skill should be preserved at a con- 
stant percentage relationship to the basic wage was now 
definitely dead. Having rejected that argument in the 
February, 1954 decision, the Court did not even mention 
it in the November decision. The margin of the skilled 
tradesman (engineering fitter), which had happened to 
be set at 3/7th or about 43 per cent of the basic wage in 
1907, 1921, 1937, and 1947, had now fallen to about 32 
per cent of the basic wage.” The reason, of course, was 
that the Court’s “2% times 1937 rates” formula took no 
account of increases in the real basic wage, the policy 
being that increased standards of living should be shared 
equally by all wage-earners. As mentioned before, in 

85 The margin increase was withheld as to work performed by several metal 


trades unions who had been struck from the proceedings in the case for fail- 
ing to carry out a Court order to cease certain strikes. 

86 The following table indicates how the new award worked out in practice 
as to several typical metal trades classifications. 

1937 1947-48 1937 Margins times 

Classification Margin Margin two and a half 
Fitter 
Machinist 3rd Class 
Process Worker 


8? The basic wage (Six Capitals) was 232s. in November 1954. 9 I.1.B. 
846 (1954). 
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connection with the Galvin decision of 1952, this is an 
extremely important principle, in line with the Austra- 
lian egalitarian philosophy, but it is inarticulate in the 
1954 judgment. 

Secondly, although the Court vigorously repudiated 
the principle for which the unions had contended that 
margins should be adjusted in accordance with the cost- 
of-living so as to preserve the real value of a margin, once 
properly assessed, its “214 times” formula was very close 
to a “2% times” formula, which would have accomplished 
a cost-of-living adjustment of the fitter’s 1937 margin. 
It seems to the writer that the Court could well give clear- 
er recognition to the principle of wage justice that, in 
adjusting the general level of margins as well as in adjust- 
ing the basic wage component of wages (no longer auto- 
matically adjustable) , they should be kept at a fairly con- 
stant real value, except as economic conditions dictate 
otherwise. 

Third, the Court’s formula afforded the semi-skilled 
and low-skilled employees little or no wage increase. 
This was probably inevitable if the Court was going to 
carry out its main objective of restoring the relative posi- 
tion of the really skilled worker. But adherence to “ra- 
tional principles” may lead to a divergence from the wage 
structure which the parties would have arrived at if they 
were left to bargain it out. For example, the agreement 
which Commissioner Mooney made into an award in 
1947 increased the lower grades’ margins by more than a 
proportionate amount, and a General Motors-Holden 
agreement in 1954 resulted in an all-around wage increase. 
The 1954 Metal Trades Margins case would probably be 
regarded as a reversion to “administrative” arbitration 
(in which the Court imposes its logical pattern on the in- 
dustry) as contrasted with “autonomous” arbitration (in 
which the Court gives the greatest free reign to the par- 
ties, limits its intervention to the minimum, and, when 
forced to arbitrate, tries to find the solution at which the 
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parties would most likely have arrived, if they had been 
successful in reaching an agreement). The writer sug- 
gests that there is a third type of arbitration, “judicial” 
arbitration which all of the members of the Court would 
agree that they try to follow, in which the cardinal prin- 
ciple is that cases should be decided according to consis- 
tent, rational standards. As applied to the margin struc- 
ture the key standard is relative skill required for the 
work. According to this standard one cannot help but 
feel that the 1954 margins case was based on sound rea- 
soning. However, the Court also indicated that it recog- 
nizes other factors as relevant in assessing the true value 
of particular types of work including: changes in de- 
mand, taste and habit, all of which may effect the value 
placed by the community upon a particular type of pro- 
ductive effort; changes in the technique of production, in 
materials, tools, and machines; and changes in the supply 
of particular types of skill. It may well be that with the 
further development of methods of mass production some 
of the above changes have taken place, warranting an up- 
grading of semi-skilled process workers and machine op- 
erators. Judge Beeby recognized such developments 
when he made his 1930 award; perhaps the time has 
come for a further re-assessment. If so, the proper pro- 
cedure is for the unions to raise the issue and support it 
with evidence. In the 1954 case no evidence was pre- 
sented as to the nature of the work done by the various 
classifications of employees or as to their relative “true 
value.” It may be that internal union political consider- 
ations in the metal trades unions make such a presentation 
impracticable. If so, the tension created by the difference 
between the Court’s “rational” minimum margins and the 
margins which actually tend to result from labor market 
factors and industrial negotiations is bound to lead to 


88 See analysis of “administrative” as contrasted with “autonomous Arbitra- 
tion” in PertMAN, JupcEs 1n INpusTry, Chapters II and IV. 
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labor unrest® and the expansion of collective bargaining 
outside the arbitration system. 

Fourth, it is to be noted that Commissioner Galvin 
quickly referred the 1954 margins case to the full Court, 
and the Court frankly recognized that although the 
award involved covered only the metal trades industry, 
it would set the pattern for many other industries. There- 
fore, the case became the vehicle for the adjustment of 
the general level of the margin structure. It involved a 
comprehensive investigation of the state of the national 
economy, as revealed by the “indicators” which the Court 
had announced in the Basic Wage-Standard Hours case 
of 1953 would be used in future cases involving a general 
inquiry into national “capacity to pay.” As in the basic 
wage case, the lack of any usable statistics on increases in 
industrial man-hour productivity was striking. And, 
although the Court concluded that the economy could 
stand the cost of higher margins, there was no evidence 
as to what the total cost would be.” For instance, there 
was no evidence as to whether the skilled workers who re- 
ceived substantial increases in award margins were a 
small part or a large part of the work force in the metal 
trades industry. Another factor which would make any 
estimate of total cost very speculative is the question 
whether the Court’s admonition would be effective, that 
where over-award rates were being paid, the new mint- 
mum margins would not apply to increase them.” 


on ae indications of such developments, see Sydney Morning Herald, January 

%° The remarkable speed with which the Court conducted the economic in- 
quiry and gave its decision within a month is a hopeful indication that, where 
the Court exercises leadership and requires the parties to be prepared and to 
make their presentation concise, the chronic complaint of legal delay can be 
overcome. 

91 See the comments of the financial editor of the Sydney Morning Herald, 
November 7, 1954. : 

92 There was some evidence that the unions were succeeding in winning from 
some employers the new margin increase over the above-award rates previously 
being received. And it was t certain that unions such as the Ironworkers, 
whose membership includes many lower-classified workers, would try to win 
increases over existing margins proportionate at least to the increases granted to 
skilled tradesmen. Sydney Morning Herald, Jan. 14, 1955. 
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Finally, since it was recognized in the 1954 Metal 
Trades case that the general level of margins throughout 
Australia would be adjusted as the result of this pattern- 
setting case, the idea suggests itself that a series of general 
economic inquiries may develop, which could be used to 
adjust, not only the basic wage, but the general level of 
marginal—or secondary wages.” This would appear to be 
particularly sensible since the basic wage is no longer ad- 
justed automatically to changes in the cost-of-living and 
is determined according to the current economic capacity 
of the country—an important criterion in adjusting the 
general level of margins in the 1954 case. The Court in 
1950 noted the uncertainties of basic-wage-setting at a 
time when margins were in the exclusive control of 16 
Conciliation Commissioners, but now that the appeal and 
reference amendments have been made, there is nothing 
standing in the way of a rational, frequent (say annual) 
re-examination of both the basic wage component and the 
secondary wage component of the general wage level in 
the light of current economic conditions, including cost- 
of-living changes. Detailed changes and adjustments in 
the wage structure—differentials for particular classes of 
workers in particular industries—could then be handled 
by the Conciliation Commissioners working from the 
Commonwealth Arbitration Court’s pattern. Whether 
this sort of a combined basic wage and “general level of 
margins” adjustment case develops as a frequent feature 
on the Australian industrial scene may depend upon 
whether the A.C.T.U. and its member unions, particular- 
ly those of the Metal Trades Federation, choose to bring 
up the claims in that manner; for it must be remembered 
that the Court can only act with respect to particular in- 
dustrial disputes and the claims made therein.” 


98 There would be procedural problems, since the initial jurisdiction over mar- 
gins under the Act lies in the Conciliation Commissioners. 

94 The A.C.T.U., restive under the Arbitration Court’s abolition of the auto- 
matic adjustment of the basic wage and its frequent imposition of fines upon 
unions for work stoppages by union members, has recently advocated the aboli- 
tion of the Court. Australian Daily News Report of Sept. 7, 1955. 
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EDITORIAL NOTES 


STATUTORY TREATMENT OF INDUSTRIAL 
STREAM POLLUTION* 


INTRODUCTION 


Despite a traditional indifference to problems of water resources 
over the years, an increasing interest in the development and conser- 
vation of our country’s water supplies has recently reflected itself 
in a number of ways. Within the last fifteen years more than half 
the states have adopted new legislation in this field or have strength- 
ened existing laws,’ and in 1948 Congress passed the United States 
Water Pollution Control Act.2 In 1950 the President’s Water Re- 
sources Policy Commission (the Cooke Commission) completed an 
extensive nationwide survey and issued a three volume report,* and 
in the same year the United States Public Health Service drafted a 
proposed water pollution control act which was endorsed and recom- 
mended as suggested legislation by the Council of State Governments.‘ 

The prospect is that our nation’s water requirements for domestic, 
municipal, industrial and agricultural purposes will increase consider- 
ably. In 1951 it was estimated that the total water use for the coun- 
try would double in the near future. These increasing demands on 
our water resources warrant a close look at industrial pollution and 
methods of abatement.* It is a problem of varied and conflicting 
interests. The polluting industry may be a large corporation reluc- 
tant to incur additional expense in treating its waste unless required 
to do so. It may be engaged in the production of goods essential to 
the nation, employing large numbers of people from the community, 
and an important asset to the state’s economy. The damaged party 
may be an individual downstream landowner, a municipality that uses 
the stream as its main source of public water supply, or another indus- 

* The problems of industrial and domestic stream pollution may be, and have 
been, treated under one topic. However, the writer feels that there is a suffi- 


cient dissimilarity of interests between the two from a legal standpoint to justify 
separate treatment. 


1 Div. of WATER PoLLuTion Contro,, Feperat Security AGENCY, SUGGESTED 
State Water Pottution Controt Act AND EXPLANATORY STATEMENT 1 (Pub- 
lic Health Serv. Pub. No. 49, 1950). 

262 Srar. 1155 (1948), 33 'US.C. § 466 (1952). 

3 Rep. PRESIDENT’S WATER Resources Commission, A Water Po.icy For 
THE AMERICAN Propie (1950). 

4 Note 1, supra. 

5 Tomas, HE CONSERVATION oF Grounp Water 214 (1951). 

®In 1951 it was conservatively estimated that the pollution being carried in 
the waters of this country, including domestic and industrial pollution, exceeded 
the equivalent of the raw untreated waste of a population of 150 million, and 
that industrial waste contributes over half of this pollution. Bureau or STATE 
Services, Feperat, Securtry AGeNcy, WATER POLLUTION IN THE UNITED 
States 10 (Public Health Serv. Pub. No. 64, 1951). 
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try requiring relatively clean waters for its manufacturing processes. 
The community as a whole may be interested in keeping the stream 
clean solely for esthetic or recreational reasons. As the needs of one 
state are not necessarily those of another, the weight afforded the 
various interests will necessarily vary. This will be apparent, from 
a legal standpoint, in the various ways that different courts have 
attempted to resolve these conflicting interests. Moreover, state legis- 
lation, although usually following the same general pattern, will often 
reflect the interests a state is primarily attempting to foster. 


THE PROBLEM AND Its CURE 


The wastes from our industries are as varied and as complex as 
American industry itself. Industrial wastes may be categorized into 
three broad classes: (1) those containing primarily organic sub- 
stances; (2) those in which mineral constituents are equally impor- 
tant; and, (3) those that are primarily mineral in composition.’ 
Some of these wastes, such as acids and chemicals, are highly corro- 
sive and poisonous,® and, if deposited in a stream in sufficient quan- 
tity, will kill aquatic plant and animal life. Organic wastes, such as 
oils and animal and vegetable matter, have a more complicated but 
equally disastrous effect. Aquatic organisms, like all living things, 
are dependent upon oxygen for respiration, and thus utilize the oxygen 
contained in the stream. However, the oxygen dissolved in water is 
not inexhaustible,® and hence the aquatic environment is naturally 
sensitive to the oxygen demands of the organisms that populate the 
stream. When appreciable quantities of organic wastes are discharged 
into a stream, the food materials contained in these wastes encourage 
the growth of myriads of living organisms,’® which feed upon the 
wastes and eventually cause their decomposition and disappearance. 
This biological decomposition consumes oxygen, however, and when 
the oxygen in the water is sufficiently depleted by the process all 
other aquatic life which depends on it cannot survive. The result is 
that the stream water is rendered unfit for domestic use or for'use by 
many industries without costly treatment. 


7 Examples of primarily organic wastes are wastes from meat-packing 
houses, ecabter houses, milk plants, canneries, breweries and distilleries. 
Textile, laundry, pulp and paper, beet-sugar, tannery and soap wastes contain 
both organic and mineral matter. Primarily, mineral wastes include wastes 
from coal mining and washing operations, oil refineries, gas and coke plants, 
pee _ and metal wor Imuorr AND Farr, SEWAGE TREATMENT 268- 
89 (1 2 

8 Note 6, supra. 

® Water holds only 0.8 per cent oxygen in solution at normal temperatures 
(50 degrees F.) while the atmosphere contains 21 per cent. ImHorf aND Far, 
supra note 7, at 24. 

10 [bid. 





304 THE GEORGE WASHINGTON LAW REVIEW 


Most streams into which organic wastes have been deposited can, 
within limits, purify themselves." However, self-purification is a 
protracted process, and the stream must necessarily travel consider- 
able distance before it is accomplished. Further, under one of the 
processes of self-recovery, although the result is a purified stream, 
the stream waters remain black, unsightly, and malodorous, and the 
normal plant and animal population is destroyed.’ 

The volume and potency of industrial wastes may be reduced by 
proper control of manufacturing processes and waste discharge there- 
by reducing the load on treatment facilities. Such control involves: 
(1) conservation of materials used in the processes of manufacture, 
(2) conservation of process water, (3) separation of relatively clean 
waters from other waste waters, and, (4) equalization or regulation 
of waste discharge.** Although these methods of control are highly 
effective in limiting the volume and strength of wastes, they still leave 
considerable waste which should be treated before it is discharged into 
a stream. 

Industrial wastes are either treated and disposed of at the plant, or 
they are received into the municipal sewerage system or municipal 
sewage-treatment works. Disposal of industrial wastes with domestic 
sewage has distinct disadvantages,** and the preferred method is to 
treat separately the waste at the industry of its origin. 

There are certain relatively simple and widely used methods of 
treating industrial wastes such as by (1) removal of coarse solids by 
racks and screens, (2) removal of grease, oil, and tar by flotation 
processes, (3) removal of heavy solids by sedimentation, (4) removal 
of light, or finely divided and dissolved matter by means of absorptive 
materials, and (5) disposal of waste waters on land.*® 

Thus, a general look at the industrial waste treatment situation 
shows that there are known methods of reducing and treating most 


11 Jd. at 291-94. 
12 Id. at 294. 
18 Jd. at 262. 


14 Certain industrial wastes such as grease and oil, hot liquids, gasoline, in- 
flammable solvents, concentrated acids, and poisonous substances, if present in 
sufficient amounts, are deleterious and dangerous to sewage conduits, causing 
corrosion, clogging, and other damage to treatment works and processes. Fur- 
ther, most municipal sewage systems are not ordinarily equipped to treat large 
volumes of industrial wastes. Another consideration is the problem of deter- 
mining the percentage of expense to be borne by each industry discharging 
wastes into the system. Jd. at 260. 


15 Id. at 264-65. The products recovered by waste treatment sometimes con- 
tain commercial value. For examples of financial savings and profits through 
recovery of waste products treating waste waters in particular industries, 
see SANITARY ENGINEERING Service, FeperaL Security AGENCY, ENviRON- 
MENT AND HEALTH 19 (Public Health Serv. Pub. No. 84, 1951). 
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industrial wastes.*° Yet in 1951 it was estimated that of 10,401 
industries discharging wastes into our streams and rivers approxi- 
mately 3,659 were not treating their wastes at all, and some 4,147 had 
undetermined treatment facilities.17 Furthermore, of the 2,595 indus- 
tries treating their wastes, 657 had treatment plants of inadequate 
capacity, the adequacy of 848 was undetermined, 316 were unsatis- 
factorily operated, and the quality of operation of 919 was undeter- 
mined.** These conditions raise the question of why industries con- 
tinue to discharge raw or unsatisfactorily treated wastes. Perhaps 
the answer is found in the fact that waste treatment is expensive. A 
conservative estimate of the cost of abating the pollution resulting 
from the above situation is in excess of 2% billion dollars.** There- 
fore, industries are very hesitant in expending large sums to cover 
the costs of additional personnel and equipment required in the plan- 
ning, construction and maintenance of waste treatment facilities. 


REMEDIES AT COMMON LAW AND IN EQUITY 


The remedies of a riparian landowner damaged by pollution of the 
stream on which his property is situated are governed by clearly 
established principles of real property and tort law.?° Although the 
water in a natural watercourse is held not to be subject to private 
ownership, a riparian landowner does enjoy certain definite property 


rights in the water flowing past his land.** His interest is in the 


16 For a general description of treatment processes in particular industries, 
see Id. at 268-89. The treatment processes in the meat and milk industries are 
described in detail in Comm. on Meat Pacxtnc PLant Waste Disposat, 
AmERIcAN MeEar Institute, AN INDUSTRIAL WAste Guipe To THE Meat IN- 
pustry (Public Health Serv. Pub. No. 386, 1954) and Suscomm. on Dairy 
Waste DisposaL, Darry Inpustry Commrirrert, AN INDUSTRIAL WAsTE GuIDE 
TO THE MiLK Procsessinc INpustry (Public Health Serv. Pub. No. 298, 1953). 
National TECHNICAL TasK ComMITTEE on InpustRIAL Waste, 1 News 
QuarrerLy 8 (1954) points out some recent developments in the field of indus- 
trial waste treatment and illustrates the extensive research being done in this 
area. 

17 WatER POLLUTION, supra note 6, at 18. 

18 Td. at 20-23. 

19 Jd. at 37. As an example of the cost to a particular industry, the cost of 
chemicals alone in some methods proposed for treating cannery wastes runs as 
high as 55 cents per 1,000 gallons. The financial burden becomes evident when 
it is noted that the processin By one ton of stock, the production unit in the 
cannery industry, produces 2, to 8,000 gallons of waste. ImHoFF AND FAIR, 
supra note 7, at 267 and 264. 

20 See generally 3 Cooty, Torts § 421 (1932); 2 FaRNHAM, WATERS AND 
Water Ricuts § 515-525 (1904) ; Prosser, Torts '§ 415 (1955) ; " RESTATEMENT 
(938). $§ 832, 851, 852, 853 (1939) ; TirFaAny, REAL Property §§ 721, 722, 730 

21 South Texas Water Co. v. Bieri, 247 S.W.2d 268 (Tex. Civ. A 
Rock Creek Ditch and Flume Co. v. Miller, 93 Mont. 17 P.2d 1 i 19 
City of Fairbury v. Fairbury Mill and Elevator Co., 123 Neb. 588, 243 N. 
ay Tracey Development Co. v. People, 212 N.Y. 488, 106 N.E. 


Ww 
E. 330 
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nature of a corporeal hereditament, incident and annexed to his land, 
and usufructuary, the specific property to which it relates being the 
increase in value of the land which attaches by virtue of the fact that. 
water runs along or through it.** The rule is generally stated that a 
riparian owner is legally entitled to have the stream flow by his land: 
with its quality unimpaired, and that an upper owner has, prima facie, 
no right to use his land or the stream water as to cause pollution to’ 
the former.** This right is subject, however, to the right of the upper 
proprietor to make a reasonable use of the water, and whether a use 
which affects the purity of the water is reasonable in a particular case 
is a question of fact to be determined by a consideration of the char- 
acter of the stream and its ordinary use, the extent of the pollution, 
its necessity for the purpose of making a beneficial use of the water 
and the resulting damage to lower proprietors.** 

Thus, it is the general rule that any form of pollution by an upper 
riparian owner causing damage to a lower riparian owner will give 
rise in such lower owner to a right of action for damages,”* injunctive 
relief,?* or both.27. The usual theory of recovery is that of a private 
nuisance, the pollution constituting an interference with plaintiff’s en- 
joyment of his land.2* The damages recoverable at law are held to 


22 Amory v. Commonwealth, 321 es 240, 72 N.E. 2d 549 (1947) ; Clark v. 
Lindsay Light and Chemical Co. 405 I 139, 89 N.E. 2d (1947) ; State 
Game Commission v. Red River Valley Co, = N.M. 207, 182 P.2d 421 (1945) ; 
Crum v. Mt. Shasta Power Corp., 117 Cal. App. , 4 P.2d 564 (1931) ; Taft 
v. Bridgeton Worsted Co., 237 Mass. 385, 130 x. E. 48 (1921). 

28 Roughton v. Thiele Kaolin Co., 209 Ga. 577, 74 S.E. 2d 844 (1953) ; Con- 
ley v. Amalgamated Sugar Co., 74 "Idaho 416, 263 P.2d 705 (1953) ; Douglas 
Aircraft Co. v. Kerns, 164 F.2d 1007 (10th Cir. 1947) ; Masonite’ Corp. v. 
Steede, 198 Miss. 530, 23 So.2d 756 (1945) ; Luama vy. Bunker Hill and Sullivan 
Mining and Concentrating Co., 41 F.2d 358 (9th Cir. 1930); Phillips v. Empire 
Oil and Refining Co., 131 Kan. 516, 292 P. 732 (1930); Tichenor vy. Wither- 
spoon, 87 Ind. App. 79, 158 N.E. 514 (1927) ; Ohio Stock Food Co. v. Gintling, 
22 Ohio App. 82, 153 N.E. 341 (1926) ; McDonough v. Russell Miller Milling 
Co., 38 N.D. 465, 165 N.W. 504 (1917); Kraver v. Smith, 164 Ky. 674, 177 
S.W. 286 (1915) ; Williams v. Haile Gold Mining Co., 85 S.C. 1, 66 S.E. 1057 
(1910) ; Tethering v. Donk Bros. Coal & Coke Co., 232 Ill. 522, 83 N.E. 1048 
(1908) ; Ferguson v. Firmenick Mfg. Co., 77 Iowa 576, 42 N.W. 448 (1889). 

24 Stamford Extract Mfg. Co. v. Stamford Rolling Mills Co., 101 Conn. 310, 
125 A. 623 (1924) ; Portland Sebago Ice Co. v. Phinney, 117 Me. 153, 103 A. 
150 (1918) ; v. Louisiana Creosoting Co., 137 La. 51, 69 So. 281 (1915) ; 
ede ea v. Taft, 196 Mass. 597, 83 N.E. "310. (1908) ; Red River Rolling 
Mills v. Wright, 30 Minn. 249, 15 N.W. 167 (1883). 

25 Masonite Corporation v. Steede, 198 Miss. 530, 23 So.2d 756 (1945) ; Amer- 
ican Tar Products Co. v. Jones, 17 Ala. 841, 86 So. 113 (1920). 

26 Cairo Pickle Co. v. Muffridge, 206 Ga. 80, 55 S.E.2d 562 Sat Fricke 

v. Quinn, 188 Pa. 474, 41' A. 737 wg? Indianapolis Water Co. v. American 
Strawboard Co., 57 F.. 1000 (CC. Ind. 1893). 

27 Wright v. Best, 19 Cal.2d 368, 121 P.2d 702 (1942) ; Joerger v. Pacific Gas 
& Electric Co., 207 Cal. 8, 276 P. 1017 (1929). 

28 Monroe Carp Pond Co. v. River Raisin Paper Co., 240 Mich. 279, 215 
N.W. 325 (1927) ; Beach v. Sterling Iron & Zinc Co., SAN Ea. 65, 33 A. 286 
(1895) ; 2 FARNHAM, Warers anp Water RicHts § 446 (1904 
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be the cost of restoring the damaged area to its former value, or if 
that exceeds the actual value of the land, then that value becomes the 
extent of damages.*® A party in rightful possession may maintain 
the action,*° and the lower owner’s right is not dependent on his use 
of the waters where his property itself is damaged.** Where the 
pollution creates a public nuisance, the Attorney General, on the 
motion of public or private interests, is the proper party to bring an 
action,** and where an individual is able to show special damage 
arising from the public nuisance, he may also maintain an action.** 

The fact that plaintiff can secure water from another source is not 
a bar to his relief,** and there is some disagreement as to whether 
this may be urged in mitigation of damages.** That others are pollut- 
ing the stream is no defense,** and since in most cases the interfer- 
ence with plaintiff’s land can be roughly apportioned between those 
jointly causing the pollution, it is held that each will be liable for his 
share of the harm.** Although the lower proprietor purchases after 
the stream has been polluted and with knowledge of the pollution, he 
will not be estopped from suing for damages.** A right to pollute a 
stream may be acquired by prescription, but that right is limited by 
the character and extent of that exercised during the period of pre- 
scription, and for any increase causing material injury to the lower 
owner, the upper owner may be held liable.** 


Since the trespass resulting from pollution of a stream is in most 
cases by its nature a continuing one, the only remedy of any long- 
range value is an injunction. But, to entitle a riparian owner to 
injunctive relief, he must show not only that defendant threatens or 
makes an unreasonable use of the stream waters, but he must further 


29 Lentz v. Carnegie Bros. & Co., 145 Pa. 612, 23 A. 219 (1892). 

80 Midland Oil Co. v. Ball, 115 Okla. 229, 242 P. 161 (1924). 

31 Dohany v. City of Burmingham, 301 Mich. 30, 2 N.W. 2d 907 (1942). 

82 Goldsmith & Powell v. State, 159 S.W.2d 534 (Tex. Civ. App. 1942) ; 
National Container Corporation v. State ex rel. Stockton, 138 Fla. 32, 189 So. 4 
(1939) ; Meriwether Sand & Gravel Co. v. State ex rel. Attorney General, 181 
Ark. 216, 26 S.W.2d 57 (1930); Attorney General v. City of Grand Rapids, 
175 Mich. 503, 141 N.W. 890 CaF Commonwealth ex rel. Attorney General 
v. Russell, 172 Pa. 506, 33 A. (1896). 

88 Columbia River Fishermen’s Protective Union v. City of St. Helens, 160 
Ore. 654, 87 P.2d 195 (1939). 

84 Wright v. Best, 19 Cal. 2d 368, 121 P.2d 702 (1942). 

85 Jd. at 712 holds that it may; contra, Stevenson v. Ebervale Coal Co., 203 
Pa. 316, 52 A. 201 (1902). 

86 Parker v. American Woolen Co., 215 Mass. 176, 102 N.E. 360 (1913); 
Weston Paper Co. v. a 155 Ind. 394, 57 N.E. 719 (1900); Beach v. Ster- 
ling Iron & Zinc Co., 54 N.J.Eq. 65, 33 A. 286 (1895). 

87 Johnson v. City of Fairmont, 188 Minn. 451, 247 N.W. 572 (1933) ; Far- 
ley v. Crystal Coal & Coke Co., 85 W.Va. 595, 102 S.E. 265 (1920). 

38 Virginia Hot Springs Co. v. Gose, 106 Va. 476, 56 S.E. 222 (1907). 

39 Mississippi Mills Co. v. Smith, 69 Miss. 299, 11 So. 26 (1892). 
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establish facts which entitle him to such relief under the general 
equitable principles applicable to injunctions.“° Thus, equity will 
refuse injunctive relief where there exists an adequate remedy at 
law,** or where the injury is not a material one.** Further, such 
relief will be denied where the allegations and proof fail to show 
more than expected or contingent damage.** 

More frequently, in determining what cases of nuisance or con- 
tinuing trespass will be enjoined, the equity court will apply what is 
usually called the “balancing of conveniences” or “public interest” 
doctrine. Under this doctrine, the court will consider the injuries 
which may result to the public by granting the injunction as well as 
the damages to be sustained by the complainant in refusing it.“* As 
applied to industrial pollution cases, the court will balance the im- 
portance of the industry to the community against the extent of dam- 
age to the lower riparian landowner’s interest.*® Pennsylvania Coal 
Co. v. Sanderson,** the case most often cited for the proposition that 
equity will refuse an injunction where granting it would possibly 
result in the closing down of an important industry, was actually an 
action for damages. Although the plaintiff had clearly established 
damage, the court there considered the vast mining interests in the 
State, the requirement that they locate where the coal is situated, and 
the possibility that to award damages for polluting the stream would 
result in the closing down of the industry, and reversed the lower 
court’s verdict for the plaintiff. Although the Sanderson case has 


fae so . v. Russell-Miller Milling Co., 38 N.D. 465, 165 N.W. 504 
( 


41 Young v. International Paper Co., 179 La. 803, 155 So. 231 pO; Smith 
v. Magnet Cove Barium Co., 212 Ark. 491, 206 S.W.2d 442 (1947). 


42 Michelson v. Leskowicz, 55 N.Y.S.2d 831 (S.Ct. Special Term 1945); 
Wright v. Best, 19 Cal.2d 368, 121 P.2d 702 (1942) ; Clifton Iron Co. v. Drs; 
#1889). 468, 6 So. 192 (1889) ; McCauley v. McKeig, 8 Mont. 389, 21 P. 22 

48 Pittard v. Summerour, 181 Ga.349, 182 S.E. 20 (1935). 

44 Clifton Iron Co. v. Dye, 87 Ala. 468, 6 So. 192 (1889). 


45 Montgomery Limestone Co. v. Bearden, 256 Ala. 269, 54 So.2d 571 (1951); 
Michelson v. Leskowicz, 55 N.Y.S.2d 831 (S.Ct. Special Term 1945) ; Elmore 
v. Ingalls, 245 Ala. 481, 17 So. 2d 674 (1944) ; Wright v. Best, 19 Cal.2d 368, 
121 P.2d 702 (1942); Young v. International Paper Co., 179 La. 803, 155 So. 
231 (1934) ; Meriwether Sand & Gravel Co. v. State ex "rel. Attorney General, 
181 Ark. 216, 26 S.W.2d 57 (1930); Monroe Carp Pond Co. v. River Raisin 
Paper Co., 240 Mich. 279, 215 N.W. 325 (1927) ; Stamford Extract Mfg. Co. v 
Stamford Rolling —_ Co., 101 Conn. 310, 125 A. 623 (1924) ; Jones yv. Ten. 
nessee Coal, Iron, & R. Co., 202 Ala. 381, 80 So. 463 (1918) ; Hazard Powder 
Co. v. Somersville Mfg. Co., 78 Conn. 171, 61 A. 519 (1905) ; "Carson v. Hayes, 
39 Ore. 97, 65 P. 814 (1901) ; Mississippi. Mills Co. v. Smith, 69 Miss. 299, 11 
So. 26 (1892) ; Clifton Iron Co. v. Dye, 87 Ala. 468, 6 So. ‘192 (1889) ; Mc- 
Cauley v. McKeig, 8 Mont. 389, 21 P. oy (1889). 


46113 Pa. 126, 6 A. 453 (1886). 





EDITORIAL NOTES 309 


not been followed consistently,*’ the equitable doctrine of “balancing 
of conveniences” has been applied in varying degrees where an in- 
jured riparian landowner sought to enjoin an industry from pollut- 
ing the stream which flowed past his land. The importance of the 
industry to the community or its value as compared with that of the 
plaintiff’s damage has been clearly accepted by some courts as the 
sole ground for refusing injunctive relief,“* while others have relied 
on this doctrine as a major factor in denying such relief.*® In other 
cases in which an injunction was denied, the “public interest” argu- 
ment may have been the underlying reason for the court’s action, 
although not expressed to be such,*® and where injunctive relief has 
been granted or a lower court’s dismissal of the bill reversed, many 
courts have indicated that they would follow the doctrine in the 
proper case.* Where the threatened or actual pollution has amounted 
to a public nuisance, the “public interest” factor has carried little 
weight. In Woodruff v. North Bloomfield Gravel Mining Co.,** 
the “balancing of conveniences” doctrine was expressly rejected, but 
the court conceded that in the case before it the interests of the 
defendant industry failed to outweigh those of the plaintiff.5* 

There are a number of considerations which might prevent an indi- 
vidual from bringing an action against a polluting industry. In many 


47 The a — — the Sanderson Case on the facts: John 


B. Kelly, Inc. v. Nav. Coal Co., 151 F.2d 743 (3rd Cir. ee Meri- 
wether Sand & Gravel Co. v. State ex rel. Attorney General, 181 Ark. "216, 26 
te 57 (1930) ; Packwood v. Mendota Coal & Coke Co., 84 Wash. 47, 146 

P. 163 (1915) ; Commonwealth ex rel. Attorney General v. Russell, 172 Pa. 506, 
33 A. 709 (1896) ; Mississippi Mills Co. v. Smith, 69 Miss. 299, 11 So. 26 (1892). 

48 Young v. International Paper Co., 179 La. 803, 155 So. 231 (1934) ; Mon- 
roe owe Pond Co. v. River Raisin Paper Co., 240 Mich. 279, 215 N.W. 325 


(1927). 

49 Michelson v. Leskowicz, 55 N.Y.S.2d 831 (S. Ct. Special Term 1945) ; 
Stomiort Extract Mfg. Co. v. Stamford Rolling Mills Co., 101 Conn. 310, 125 

A. 623 (1924) ; Clifton Iron Co. v. Dye, 87 Ala. 468, 6 So. 192 (1889) ; Mc- 
Caul v. McKeig, 8 Mont. 389, 21 P. 22 (1889). 

mith v. Magnet Cove Barium Co., 212 Ark. 491, 206 S.W.2d 442 sal A 3 
Pittard v. Summerour, 181 Ga. 349, 182 'S.E. 20 (1935) ; ; McDonough v. Russell- 
Miller Milling Co., 38 N.D. 465, 165 N.W. 504 (1917) ; Hazard Powder Co. v. 
Somersville Mfg. Co., 78 Conn. ‘171, 61 A. 519 (1905). 

51 Montgomery Limestone Co. v. Bearden, 256 Ala. 269, 54 So. 2d 571 (1951); 
John B. Kelly, Inc. v. Lehigh Nav. Coal Co., 151 F.2d 743 (3rd_Cir. 1945) ; 
Elmore v. Ingalls, 245 Ala. 481, a So. 2d 674 (1944) ; Wright v. Best, 19 Cal. 
2d 368, 121 P. 2d 702 (1942) ; Carson v. Hayes, 39 Or. 97, 65 P. 814 (1901) ; 
Mississippi Mills Co. v. Smith, 69 Miss. 299, 11 So. 26 

52 John B. Kelly, Inc. v. Lehigh Nav. Coal Co., TSF bad ere (3rd Cir. vay f ; 
National Container Corporation v. State ex rel. "Stockton, 138 Fla. 32, Faiths 
4 (1939) ; Meriwether Sand & Gravel Co. v. State ex rel. Attorney General 
181 Ark. 216, 26 S.W. 2d 57 (1930); Fricke v. Quinn, 188 Pa. 474, 41 A. zal 
(1 898) ; Commonwealth ex rel. Attorney General v. Russell, 172 Pa. 506, 33 A. 
bs Aix 3 ges v. North Bloomfield Gravel Mining Co., 18 F. 753 
5318 F. 753 * peecy 1884). 
54 Id. at 807-8. 
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instances an industry employs a majority of the community’s inhabit- 
ants, many of whom may suffer real and appreciable damage from its 
pollution, but who, for obvious reasons, will not take legal action. 
The individual is rarely able to afford the expert legal counsel that 
the industry can usually employ. In addition, the damaging effects 
of certain wastes are not readily ascertainable by the layman, and 
require proof by expensive expert testimony. And, as the cases 
described above demonstrate, the individual has not been very suc- 
cessful in obtaining lasting relief in the equity courts. 


STATE LEGISLATION 


The inadequacy of common law and equitable remedies in prevent- 
ing pollution of stream waters, coupled with increasing awareness of 
the alarming extent of pollution being carried in the nation’s rivers 
and streams, prompted state legislation regulating and controlling, 
in varying degrees, the pollution of state waters. 

While the earlier statutes and those of states primarily concerned 
with problems of the quantity of water merely make it unlawful, sub- 
ject to fine or imprisonment, to make the public water supply un- 
wholesome,®** or simply declare it to be a misdemeanor to empty 
rubbish or filth into a canal or reservoir,°* or to deposit deleterious 
substances tending to affect the health of persons, fish, or livest 


or to empty refuse into public waters,®* the more recent statutes set 
up broad statutory schemes looking toward continued regulation, con- 
trol, and abatement of pollution.*® 


55D, C. Cone § 22-3118 (1951). 

56 IpaHo Cope ANN. § 18-4301 (1948). 

57 Fia. Stats. ANN. tit. 27, § 387.08 (1943). 

58 Comp. Laws or N. Dak. § 9747 (1913). 

59 Cope or ALA. tit. 22, pal ~ (Supp. 1951) ; Cau. Cones, War. C. A. §§ 13005- 
13064 (Deering 1954) ; Arx. Stats. Bf 47 8017-815 (Supp. 1953) ; Gen. Stats. 
or Conn. §§ 4041-4044 (1949) ; §§ 1606c (Supp, 953) ; EL. Cope Ann. tit. 23, 
§ 703-712 (1953); Ino. Stats. ANN. § 68- are (Burns Supp. 1953) ; 
Cope or Iowa §§ 84.1, 137 9(1), 135.18-135.39 (1954); Gen. Stats. or Kan. 
ANN. §§ 65-164, 65-1 17la 1949); Ky. Rev. Strats. §§'220.550-220.990 (1983) ; 
La. Rev. STATs. a gs 1431-56.1445 (West 1950) ; Ann. Cope or Mp. Art. 
66C §§ 34-45 (1951); Rev. Stats. or ME. c. 79, §§1- 15 (1954) ; Ann. Laws 
or Mass. c. 11, 86 8, 17, 162-169 (1954); Comp. Laws Mrcw. 1948 §§ 323.1 

9 ( MINN. STArs. ANN. §§ 144.371-144.379 56 C190): 
Ann. Mo. ae ae th 252210" (Vernon 1952) ; Rev. Laws N. H. Ch. 166 (1942 
Rev. Stats. Cumm. Supp. N. J. §§ 40:14A (1955) ; N. Y. Pustic Heatta Law 
§§ ay (1951) ; Gen. Stats. or N. C. Ann. §$§ 143-211—143-215 (1952) ; 
Onto Rev. Cope ANN. by come y (Page 1954); Oxna. Srats. tit. 74, 
§§ 351c (1951) ; Pa. ag ANN. tit. 35, §§ 691.1-691 601 (Purdon 1949) ; Pus- 
Lic Laws or R. I. Ch. 3334 €1954) ; Cope oF S. C. ANN. §§ 70-101—70-139 
(1952) ; Supp: to S. Dax. Cope or 1939 $61 0109 (1952); Ann. Rev. Cv. 
Stats. or TEx. ye 7621 (a) Svan 1954) ; Laws oF Vt. No. 170, Chapt. 
XVIII, § 197 (1951) ; Cope or Va. § 62-10—62-42 (1950) ; Rev. Cope or WasH. 
Chapt. 90.48 (1951) ; W. Va. Cope Ann. §§ 1401- 1409(6/7) (1953). - a 
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The Virginia State Water Control Law ® is a typical example of 
the broad, comprehensive statute. It creates a State Water Control 
Board composed of five members appointed by the Governor and con- 
firmed by the General: Assembly.** This agency’s powers and duties 
include general supervision of the administration and enforcement of 
the pollution laws, and the investigation of pollution of State waters 
and problems of its prevention, abatement, and control. It is empow- 
ered to establish such standards of quality for any waters in relation 
to the use thereof as it deems to be in the public interest, and to con- 
duct scientific experiments, investigations, and research. Close super- 
vision over waste discharge is maintained by issuing certificates for 
the discharge of domestic and industrial wastes subject to conditions 
which the Board may prescribe and to revocation and amendment. 
The agency may adopt rules and regulations governing its procedure, 
and issue orders directing reasonable and practicable operating re- 
sults of treatment facilities and require progress reports from the 
operators thereof. The Board is required to investigate any large 
scale killing of fish and, upon determination that any owner discharg- 
ing wastes caused the killing of fish, to recover the replacement value 
of such fish either through settlement or legal action. 

The term “industrial wastes” is defined in the act as “. . . liquid 
or other ‘wastes resulting from any process of industry, manufacture, 
trade or business, or from the development of any natural resource.”** 
An equally comprehensive definition of “pollution” seeks to protect 
all legitimate interests, aesthetic, recreational, agricultural, and indus- 
trial, and includes joint pollution by more than one owner. 

The Board is given wide regulatory powers, exercised through a 
certificate or permit system set up by the statute.** The statute pro- 
hibits the discharge of untreated wastes after a specified date, and 
when, in the opinion of the Board, the discharge of industrial wastes 
is not detrimental ‘to the public health or to animal or aquatic life or 
to the use of the water for domestic, industrial, or recreational pur- 
poses, the Board shall grant a certificate for the discharge of such 
wastes. Owners who were discharging industrial wastes prior to 
passage of the statute are required to apply for a certificate within 
twelve months thereafter if they desire to continue the practice. 

Any owner violating or refusing to obey any rule, regulation or 
order of the Board may be compelled to obey by injunction, man- 


60 Cope or VA. §§ 62-10—62-42 (1950). 
" 61 Jd. § 62-16. 
63 Id, § 62-23. 
68 Jd. $62-11(8). 
64 Id. § 62-11(6). 
65 Jd. § 62-25. 
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‘damus, or other appropriate remedy.** An aggrieved party may file 
a petition for a rehearing,“ with a right of review by the local 
courts.** In addition, it is made unlawful to cause pollution contrary 
to any final order of the Board, or in violation of any condition con- 
tained in a certificate issued by the Board,®* with a penalty of not less 
than fifty dollars and not more than five hundred dollars for each 
violation, each day of continued violation constituting a separate of- 
fense and subject to abatement as a nuisance.” 

Some states require that interested government departments such 
as those dealing with public health and natural resources be repre- 
sented on the pollution control agency, in addition to specially ap- 
pointed members."* A number of statutes expressly provide that the 
appointed members shall include one or more persons representing 
the industrial interests of the state."* In view of the proportion of 
pollution contributed by industry, it should take an active and impor- 
tant part in the administration of a state-wide pollution abatement 
program. 

The Ohio and Pennsylvania statutes give specific recognition to 
waste disposal problems peculiar to important state industries. Thus, 
the Ohio statute does not prohibit the discharge of industrial wastes 
or acid mine drainage until it is determined by the pollution agency 
that there are practical ways of removing the harmful properties of 
such wastes."* Similarly, the Pennsylvania law creates the same ex- 
ception as to acid mine drainage although such waste may not be 
discharged into clean waters without the approval of the agency.” 

While nearly all the extensive water pollution statutes give the 
state pollution control agency the power to establish standards for 
state waters, only three states, Alabama, Maine, and New Hampshire, 
go as far as specifically classifying certain waters according to the 
extent to which they may be polluted. The Alabama statute pro- 
vides that those streams expressly clas.:"ed by the statute as “indus- 
trial streams” are not subject to contru:, except for reasonable require- 
ments for feasible and economically profitable recovery plants for 


66 Jd. § 62-33. 
87 Id. § 62-35. 
68 Jd. § 62-37. 
69 Jd. § 62-41. 
70 Id. § 62-42. 

71 ree or ALA. tit. 22, §140(2) (Supp. 1951); Ann. Cope or Mp. Art. 66C, 

35 (1951 
: 12 Cope ~ ALA. tit. 22, §140(2) (Supp. 1951); Cat. Cones, 2A. 
§ 13011 (Deering 1954) ; Det. Cope Ann. tit. 23, § 704 (1953) ; Ky. Loy Stats. 
§ 220.600 (1953) ; Rev. Stats. or ME. C. 79, 81 (1954) ; Come. Laws Micx 
1948 § 323.1 (Mason Supp. 1954) ; Gen. Stats. or N. C. ANN. § 143-213 “(1982 ; : 
Outro REv. Cove ANN. mPa LOe 02 (Page 1954). 

78 On10 Rev. Cope Ann. §6111.04A (Page 1954). 

1 Pa. Stats. ANN. tit. ay § 691.310 (Purdon 1949). 
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processing marketable by-products."* The Maine statute sets up 
classes of waters according to minimum requirements of oxygen and 
bacteria, and certain streams are classified as devoted to the trans- 
portation of sewage and industrial wastes, with the provision that 
no action is to be taken in regard to these streams unless the pollu- 
tion constitutes a nuisance."* It is made unlawful to lower the qual- 
ity of the classified waters below the minimum requirements of their 
classification."* 

As part of its effort in combating water pollution, the United States 
Public Health Service in 1950 proposed a Suggested State Water 
Pollution Control Act ‘* for adoption by the states. This proposed 
statute represents basically an adoption of the best practices from 
existing state statutes and use of these as a framework to develop a 
statute that could aid and strengthen the state programs. A number 
of the very recent state statutes follow almost completely this proposed 
statute. 


CONSTITUTIONALITY OF STATE LEGISLATION 


The constitutionality of state water pollution laws is well settled. 
Although an agency having state-wide powers was not involved, the 
Supreme Court of the United States has laid down the general prin- 
ciple that any law reasonably designed to protect the health of a com- 
munity is a constitutional exercise by the state of its police power." 
More specifically, it was held in State v. Cochran ® that the state, in 
the exercise of its police power, may supervise and control the appro- 
priation, diversion, and distribution of the public waters of the state, 
and may impose duties therewith upon public officers. To a similar 
effect, health and sanitation are matters of state-wide concern, and 
the state may impose, by statute, duties and responsibilities upon 
municipalities with respect to water pollution.** The purity of the 
state’s water supply is the protectible interest which justifies action 
of the state agency under state law. 

The power of state legislatures appears to be absolute with respect 
to prohibitory statutes in which particular matters are declared to be, 
in fact, a menace to public health. In New Jersey v. The Chemical 

75 Cope or ALA. tit. 22, §140(3)(g) (Supp. 1951). See also N. H. Laws 
Chapters 60, 61 (1953). 

76 Rey. Stats. or ME. C. 79, §2 (1954). 

77 Id. § 4. 

78 Succestep State Water Pot.ution Controt Act AND EXPLANATORY 
STATEMENT, Public Health) Service Publication No. 49 (1950). 

79 Hutchinson v. City of Valdosta, 227 U.S. 303 (1913). 

80 138 Neb. 163, 292 N.W. 239 (1940). 

81 Michelson v. City of Grand Island, 154 Neb. 654, 48 N.W. 2d 769 (1951). 
as City v. State Water Policy Commission, 118 N.J.L. 72, 191 A. 456 

937). 

3 
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Company of Americe ** the court, in granting injunctive relief to the 
state, held that the state legislature has absolute discretion to deter- 
mine what constitutes a menace to health and can forbid discharges 
of any kind into streams within the state. Moreover, it was held that 
the legislature’s judgment as to what is harmful to the public health 
is not subject to judicial review; consequently, the courts have no 
power to determine whether the pollution forbidden by the legislature 
is in fact harmful. 

Such laws are held not to be an unconstitutional delegation of 
legislative power as long as the state agency with jurisdiction over 
pollution is restricted to acting within standards prescribed by the 
legislature. The state legislature may validly delegate power to regu- 
late discharges of polluting matter into the state’s waters to a fact- 
finding group so long as the legislature has set up a reasonable stand- 
ard to guide that group.** Orders of the state agency requiring 
installation of treatment works are valid to the extent that they repre- 
sent a reasonable exercise of the agency’s powers.** 


INTERSTATE COMPACTS AND FEDERAL LEGISLATION 


Since in many instances important waterways cross state bound- 
aries, action by one state alone may be of little overall value in pur- 
suit of long-range pollution abatement and prevention. The extent 
to which a state may protect its citizens from stream pollution in- 
cludes the right to enjoin the proposed acts of another sovereign. In 
Missouri v. Illinois,®* the State of Missouri sued in the Supreme 
Court of the United States for an injunction against threatened pol- 
lution of the Mississippi River by drainage through a canal which 
the Chicago Sanitary District intended to construct. The Supreme 
Court held that Missouri had the right, under the Federal Constitu- 
tion, to sue to enjoin such a menace to the health and well-being of 
its citizens and that the right of a state to protect the health of its 
citizens can extend to protection against the acts of another state or 
its instrumentalities. It would seem to follow from this case that a 
state may obtain injunctive relief against an industry in another state 
which threatened or was presently causing pollution of an interstate 
stream to the detriment of the former’s citizens. However, interstate 
compacts appear to be the most effective and most popular means of 


83 90 N.J. Eq. 425, 107 A. 164 (1919). 


84 Texas Company v. Montgomery, 73 F. Supp. 527 (E.D.La. 1947), holding 
Louisiana statute constitutional. 


85 State Board of Health v.. Greenville, 86 Ohio 1, 98 N.E. 1019 (1912). 
8¢ 180 U.S. 208 (1901). 
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meeting the problem of interstate pollution.*7 These compacts gen- 
erally do not set up regulatory agencies but merely create advisory 
commissions, their main function being to provide for and to pro- 
mote coordination and cooperation with regulation left to appropriate 
action by the individual states. 

Until recently, interest in the problem of stream pollution has 
received specific recognition in federal legislation only so far as pollu- 
tion might impede or obstruct navigation.** In the main, these stat- 
utes by-pass the real pollution problem as it is commonly understood 
in reference to domestic and industrial waste. In spite of an early 
acceptance of the fact that stream pollution does or may adversely 
affect the use of water resources for water supply, irrigation, recrea- 
tion, and industrial processes, earlier efforts to obtain federal legis- 
lation for control and abatement of pollution were unsuccessful. Al- 
though the Surgeon General of the United States has been empow- 
ered to conduct research relating to water purification, sewage treat- 
ment, and stream pollution since 1944,°° Congress did not enact 
general legislation directed toward control and abatement until 1948, 
when it passed the United States Water Pollution Control Act.” 


THE UNITED STATES WATER POLLUTION ContTROL AcT 


Responsibility for administration of the program rests with the 
Surgeon General of the Public Health Service." In cooperation with 
federal, state, and interstate agencies, as well as with municipalities 
and industries, he must prepare comprehensive programs for elimina- 
tion or reduction of pollution of interstate waters and tributaries 
thereof, with due regard given to improvements necessary to conser- 
vation of waters for public water supplies, propagation of fish and 
other aquatic life, and for recreational, agricultural, industrial and 
other legitimate uses.°** The Surgeon General is directed to collect 
and disseminate information relating to water pollution and its pre- 
vention and abatement, to support and aid certain technical research, 


87 Examples of interstate compacts are: Tri-State Compact (Conn., N. J., and 
N. Y.) 49 Srar. 932 (1935) ; Red River of the North Compact (Minn., N. Dak., 
and S. Dak.) 52 Stat. 150 (1938); Ohio R. Valley Sanitation Compact Bt 
Ind., Ky., N. Y., Ohio, Pa., Tenn., Va., and W. Va.) 54 Star. 752 (1940); 
Potomac River Compact (Dist. of Col., Md., Pa. Va., and W. Va.) 54 Srar. 
748 (1940), 33 U.S.C. §567b (1952); New Eng. Interstate Water Pollution 
Control Compact (Conn., Mass., N. Y., R. L., and Vt.) 61 Star. 682 (1947). 

88 24 Stat. 329 (1886), 33 U.S.C. §407a (1952); 25 Srart. 209 a. 33 
U.S.C. § 441 (1952); 26 Srar. 453 (1890) ; 28 Stat. 360 (1894), 33 U.S.C. 
$452 (1952) ; 30 Srat. 1152 (1899), 33 U.S.C. §407 (1952); 33 Srar. 1147 
(1905), 33 U.S.C. § 419 (1952) ; 43 Srat. 604 (1924), 33°U.S.C. § 431 (1952). 

89 58 Stat. 691 (1944), 42 U.S.C. §241 (1952). " 

mh A uae 1155 (1948), 33 U.S.C. § 466 (1952). 

o17 ‘i 


92 62 Star. 1155 (1948), 33 U.S.C. § 466a(a) (1952). 
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and to make available the results of specified work conducted by him 
and cooperating agencies.** Further, he must encourage state action, 
enactment of uniform state laws, and interstate compacts,** with 
blanket consent of Congress given for negotiation of interstate com- 
pacts for prevention and abatement of pollution, and for establishment 
of agencies to make such compacts effective.® 

In addition to the foregoing, a program of financial assistance is 
provided. Loans may be made to any state, municipality, or inter- 
state agency for the construction of sewage treatment works,®* and a 
similar authorization is included for payments to states for conduct- 
ing investigations, research, surveys, and studies related to the pre- 
vention and control of water pollution caused by industrial wastes.” 

Elaborate provisions are prescribed for administrative and legal 
action.** The pollution of interstate waters endangering the health 
or welfare of persons in a state other than that in which the dis- 
charge originates is declared by the statute to be a “public nuisance.” 
Whenever the Surgeon General finds such a nuisance occurring, he 
must give notice to the pollutor and inform the water pollution 
agency of the state in which the discharge originates. Such notice 
may outline recommended remedial measures. If action calculated to 
secure abatement is not commenced within the prescribed time, this 
failure must be brought to the attention of the pollutor and the state 
agency. This second notice to the state “may” be accompanied by 
a recommendation that it initiate suit to abate the pollution. 

If the pollution continues and the state fails to act, the Surgeon 
General may initiate a hearing before a board of five or more persons 
appointed by him to hear evidence and make recommendations. After 
reasonable opportunity to the pollutor to comply with the board’s 
recommendations, the Surgeon General may, with the “consent” of 
the water pollution agency of the state where the matter causing the 
pollution originates, request the Attorney General to bring suit to 
secure abatement of the pollution. It is further provided that the 
court, giving due consideration to the practicability and to the physi- 
cal and economic feasibility of securing abatement of any pollution 
proved, may enter such judgment and orders as the public interest 
and equities of the case may require.*® 


93 62 Stat. 1155 (1948), 33 U.S.C. § 466a(b) (1952). 
94 Ibid. 

85 62 Star. 1155 (1948), 33 U.S.C. § 466a(c) (1952). 
96 62 Srat. 1158 (1948), 33 U.S.C. § 466d (1952). 

97 62 Star. 1159 (1948), 33 U.S.C. § 466g(a) (1952). 
98 62 Stat. 1155 (1948), 33 U.S.C. § 466a(d) (1952). 
8° There have been no cases to date. 
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ProposEp FEDERAL LEGISLATION 


On February 1, 1955, a Bill to Extend and Strengthen the Water 
Pollution Control Act *°° was introduced into the Senate by Senator 
Martin of Pennsylvania. The major changes proposed are found in 
section 7, relating to establishment of standards for waters crossing 
state boundaries, and section 8(a), relating to enforcement. 

Section 7 of the proposed act is a new section not contained in the 
present law. It authorized the Surgeon General, as an aid in pre- 
venting, controlling, and abating pollution, to prepare or adopt and 
publish standards of water quality applicable to interstate waters at 
the point or points where such waters flow across or form the bound- 
ary of two or more states. Under the new provision, standards would 
be established where pollution will or is likely to endanger the health 
or welfare of persons in a state other than that in which the discharge 
originates. Standards will be prepared in accordance with regula- 
tions developed by the Surgeon General cooperatively with state, 
interstate, and federal agencies. Finally, standards will be prepared 
by the Surgeon General only if the appropriate state and interstate 
agencies have not themselves developed suitable standards within a 
reasonable time after being requested by the Surgeon General to 
do so. 

Alteration of the quality of the waters so as to reduce them below 
the established standards, which must be certified by the affected 
state as being essential to its present and future water uses, is de- 
clared to be a public nuisance subject to abatement under the provi- 
sions of section 8(a) of the proposed act. 

Section 8(a) of the proposed act would replace the enforcement 
section of the existing law in regard to the measures which may be 
taken by the United States to secure the abatement of any pollution 
of interstate waters which endangers the health and welfare of peo- 
ple in a state other than that in which the pollution originates. The 
new section differs from the existing law in that it: (1) permits 
the Surgeon General to serve notice of the existence of pollution based 
on probable cause; (2) eliminates the second notice to pollutors ; (3) 
transfers authority for making findings of interstate pollution from 
the Surgeon General to the hearing board; (4) eliminates the neces- 
sity for obtaining consent of the state in which the discharge orig- 
inates before a federal action may be brought to abate pollution. 

The proposed section would authorize the Surgeon General, upon 
reasonable evidence that interstate pollution exists, to notify the of- 


100 S, 890, 84th Cong., 2d Sess. (1955). An identical bill was introduced in 


the House of Representatives om Feb. 2, 1955 by Rep. Dondero of Mich. H.R. 
3426, 84th Cong., 2d Sess. (1955). 
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fender of such pollution requesting remedial action. After a reason- 
able time the Secretary of Health, Education, and Welfare is author- 
ized to call a public hearing in the area in which the polluting matter 
is being discharged. The Board, rather than the Surgeon General, 
is given the authority for making a finding of pollution. The Board 
will include a representative of the state in which the pollution is 
discharged, as well as other non-federal public members. A majority 
of the members will be other than officers of the Department of 
Health, Education, and Welfare. 


CONCLUSION 


The practical solution to the problems arising from industrial 
stream pollution demand broad, comprehensive legislation by the 
states. The statutory system of classification of waters adopted by 
some states has definite advantages. Once the quality of the classi- 
fied stream is reduced to below the statutory minimum by pollution, 
there has been a clear violation of the statute, and further, in effect 
it places a burden on the industry discharging waste into a classified 
stream to make certain that the harmful effect of the waste will not 
be sufficient to constitute a violation of the classification. It is felt, 
however, that the decision of what classification should be given vari- 
ous streams would be more effectively placed in the discretion of the 
pollution control agency, rather than to specify by statute the streams 
which are to be subject to limited control. In a state-wide program 
directed at pollution prevention, the latter provision would appear to 
be a hindrance to the agency in carrying out its duties. 

The present United States Water Pollution Control Act definitely 
represents an important advance towards nationwide pollution abate- 
ment. However, it is felt that enforcement procedure under the Act 
will be of little value in combating interstate pollution since it is 
doubted that the polluting state would give the required consent to 
federal action when it refuses to take legal action on its own behalf to 
secure abatement. Therefore, conceding that the federal government 
has a legally protectible interest in preventing industrial pollution, its 
contribution under existing federal legislation will have to come from 
advisory and assistance programs. 

The federal standardization of interstate waters as proposed by 
section 7 of the Martin bill would certainly be characterized by the 
same advantages as state classification of state waters. However, 
disregarding these considerations, there will probably develop some 
opposition to this section by the various states on the ground that it 
represents an interference by the federal government in an area within 
the exclusive control of the states. This position would seem some- 
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what unrealistic since the wording of the section calls for federal 
action only where there has been a failure to act on the part of the 
state or interstate agency, and standards would be prepared under 
regulations cooperatively developed with state, interstate and federal 
agencies. 

The change in enforcement procedure proposed by section 8(a) of 
the Martin bill eliminates the requirement of state consent to federal 
action and provides for the participation of federal agencies, state 
authorities and local citizens in determining the existence of inter- 
state pollution subject to abatement under the proposed act. This 
broadened participation, and the early opportunity afforded persons 
subject to the law to present their views before a finding of inter- 
state pollution is made, would maintain the principle of state respon- 
sibility for pollution control, and provide an equitable and simplified 
procedure with resulting federal economies in carrying out the enforce- 
ment function. Even so, it is anticipated that this section will face 
strong opposition from states that still feel that the federal govern- 
ment should not take any action against a pollutor without first obtain- 
ing the consent of the state in which the pollution originates. 


W. B. Smirx. 


MULTIPLE MINERAL DEVELOPMENT OF 
PUBLIC LANDS 


The recent uranium rush on the Colorado plateau has brought into 
sharp focus inconsistencies in the basic laws governing the disposi- 
tion of minerals on federal public lands. These inconsistencies are 
by no means new, but rather are the product of collisions between 
two basically different approaches to the problem of transferring min- 
eral resources on the public domain from public to private ownership.* 

Minerals on federal public lands may be acquired under one of 
two basically different methods ; namely, by location under the general 
mining laws,” or by leasing as provided by the minerals leasing laws.* 
Leasing is applicable to the fuels and certain non-metallics—coal, oil 
and gas, oil shale, phosphates, potassium, sodium, and, in New Mexico 
and Louisiana, sulfur.t Metalliferous minerals and all non-metallics 
on Interior and Insular on on S. 3344, 83d Cong., 2d Sess. 32 (1954). 

2 Rev. Stat. §§ 2318-2352 (1875), 30 U.S.C. §§ 21-54 a 

341 Star. 437 (1920) as amended and supplemented, 30 U.S.C. § 181 (1952). 

4“Purpose of the Leasing acts. The act(s) ... as amended and supple- 
mented . . . provide for the leasing of oil and gas, coal, potassium, sodium, 


phosphate,.and oil shale, and lands containing such deposits owned by the United 
States in the public domain and deposits of sulphur and the ic lands 


public con- 
ast such deposits in . . . Louisiana and New Mexico... .” 43 C.F.R. $191.1 
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not included in the leasing laws are “locatable” under the general 
mining laws * which provide that the discoverer of valuable minerals 
may, by complying with certain requirements, obtain title in fee to 
the land on which his discovery is made.* 

Although the original purpose of both the mining laws and the 
mineral leasing laws was to promote development of mineral resources 
on public lands,’ collisions between the systems soon developed which 
tended to hinder rather than aid exploration and utilization of new 
mineral deposits. Soon after enactment of the Minerals Leasing Act 
of 1920, the Department of the Interior ruled that the patent and 
leasing systems could not operate concurrently on the same tract of 
land.* Accordingly, all lands subject to leases under the leasing laws, 
or classified} as valuable for leasable minerals, were in effect removed 
from exploration under the mining laws. Conversely, the existence 
of dormant mining claims often interfered with exploration for leas- 
ing act minerals.”° 

For a considerable period of time the effect of these collisions in 
retarding mineral exploration was minimized inasmuch as minerals 
locatable under the mining laws and those subject to the leasing laws 
do not usually occur in the same area.** However, the problem 
assumed new proportions with the increased exploration for new 
domestic uranium sources on the Colorado plateau, a large section of 
which is public land and under federal oil and gas leases. Although 
many discoveries of uranium were made on existing oil and gas lease- 
holds, mining claims based thereon could not be validated because of 
Department of the Interior decisions made pursuant to the mining 
and leasing-laws.’* The result was that the production of uranium 
was seriously impeded. 


5 Pub. L. No. 167, 84th Cong. Ist Sess. §3 (1955), 69 Stat. 368 (1955), 
enacted subsequent to preparation of this text provides that a “deposit of ‘com- 
mon varieties’ of sand, stone, gravel, pumice, pumicite or cinders shall not be 
deemed a valuable mineral deposit within the meaning of the mining laws .. . 
so as to give effective validity to any mining claim hereafter located under such 
mining laws... .” Prior to this whatever was “recognized as a mineral by the 
standard authorities” was within the scope of the United States mining laws. 
43 C.F.R. § 185.2 (1954). 

6 See 43 C.F.R. § 185.1-185.100 (1954) (General Mining Regulations). 

7 The mining laws were prefaced “An act to promote the mining resources 
of the United States”, 17 Srar. 91 (1872); the Mineral Leasing Act of 1920 
was called “An act to promote the mining of coal, phosphate, oil, oil shale, gas, 
and sodium on public lands”, 41 Start. 437, 

8 See Hearings, supra note 1, at 19. 

® Joseph E. McClory ef al.,, Dep’t. of Int., 50 L.D. 623 (1924). 

10 See Hearings, supra note 1, at 82. 

11 See 5 Resources ror Freepom. A REpPorT To THE PRESIDENT BY THE 
PresIpENT’s Marertats Poticy Commission (June 5, 1952). 

12 See Waldeck, Uraniwm Mining Claims Staked on Prior Federal Oil and 
Gas Leaseholds, 30 Dicra 56 (Feb. 1953). 
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Because of the urgent need for additional domestic uranium sup- 
plies, this problem soon came to the attention of the Congress. In 
1953 the problem was resolved temporarily by stop-gap legislation.™* 
This was followed by a “uranium-leasing” program of short dura- 
tion,** and in 1954 by more permanent legislation which permits a 
“multiple mineral use” of public lands by specifically authorizing 
simultaneous application of the mining and leasing laws to the same 
tract of land.** 

Regulations to implement this new legislation have been issued.?* 
However, as yet there has been insufficient time to test the effective- 
ness of the law in action, or to determine what problems will develop. 
Since the current conflict relating to multiple mineral use of public 
lands stems from inconsistencies which developed as the different poli- 
cies evolved, it is essential to review these policies in detail. 


ORIGIN AND DEVELOPMENT OF FEDERAL LEGISLATION 


When the federal government was established, it owned no prop- 
erty within the thirteen states.‘ It was not long, however, until the 
nucleus of what was to become a vast public domain was ceded to the 
Government. In 1785 Congress passed the first legislation relating 
to the disposal of public mineral lands.** This initial act, following 
a pattern of laws of many other countries particularly the system 
pursued by England in granting land to the colonies, was based on 
the principle of the sovereign’s right to precious metals,’® and it 
reserved to the federal government gold, silver, lead and copper on 
lands allotted to the states.*° 

During the westward expansion of the nation in the early part of 
the 19th century, Congress, continuing a policy of reserving mineral 
rights to the federal government, inaugurated a leasing program.** 


18 67 Stat. 539-40 (, 3 U.S.C.A. ha 501-505 on Landy Af 1954). 


1419 Fep. Rec. 784 (19. :) (Uranium Leases ay ected by Federal 
Mineral Leasing Laws), terminated 19 Fep. Rec. “7365 i 

15 68 Stat. 708-717 (ist), 30 U.S.C.A. §§ 521-531 (Supp. 954). 

1620 Fep. Rec. 6129 (1955). 

17] LinptEy On Mines § 28 (3d. ed. 1914). a first acquisition of na- 
tional domain which became subject to the disposal of Congress was by cessions 
of territory claimed by seven of the original states . . . These cessions 
brought within the control of the nie government . . . the states of Tennessee, 
Illinois, Indiana, Ohio, Michigan, W: those portions of Alabama and 
Mississippi lying south of the thirty-first rym and that portion of Minnesota 
lying east of the Mississippi River.” 

18 XXVIII Journats or THE ConTINENTAL Concress 375 (1785). 

19 ae , op. cit. supra note 17, § 31. 

20 

212 Strat. 448 (1807) “. .. That the several lead mines in the Indiana Terri- 
tory ... shall be reserved for the future disposal of the United States . 
President . . authorized to lease any lead mine _ has been or may here- 
after be discovered in the Indiana Territory. . 
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However, this leasing policy proved unsuccessful in practice and was 
abandoned in favor of legislation providing for the sale in fee of cer- 
tain mineral lands.?? 

Before the Mexican War and the California gold rush of 1848, 
the problem of disposing of federally owned lands was of limited 
importance since mining operations prior to that time had been con- 
fined largely to states in which the federal government had acquired 
no public lands. No general legislation on mining had been enacted. 

To fill this gap the early western miners developed rules of their 
own.”* Based largely on customs and laws in force in other coun- 
tries (principally Spain and Mexico), the mining camps established 
a system whereby the prospector who discovered and developed a 
mineral deposit appropriated the land on which his discovery was 
located.** 

These mining camp rules constituted the law governing property 
in mines on public mineral lands,”* and in effect made up a “common 
law of mines.” 7° Consequently, it was not suprising that the first 
general federal mining legislation enacted in 1866,?* and the act of 
187278 which superseded it, gave recognition to the local customs 
or “common law of mines” which had grown up in the mining com- 
munities, and that the mining laws which evolved comprised not only 
federal laws but state and local laws as well.?® 


The mining laws, which remained practically unaltered from 1872 
to 1954, provide that the prospector who discovers a mineral deposit *° 
may appropriate the tract of land on which it is found by marking 
the location on the ground,** complying with state recordation require- 
ments,** and performing 100 dollars worth of assessment work each 
year.** The claim thus established does not divest the United States 


22 4 Star. 364 (1829) ; 9 Strat. 37 (1846) ; 9 Star. 146 (1847). 

28 Collected in 5 MINERAL RESOURCES 235-247 (U.S. Dep’t. Int. 1867, now 
MINERALS YEARBOOK). 

241 LINDLEY op. cit. supra note 17, § 42 

25 Jennison v. Kirk, 98 U.S. 453, 458 (1878). 

26 King v. Edwards, 1 Mont. 235 (1870). 

2714 Star. 251 (1856). 

2817 Star. 91 (1872) 

29] LINDLEY op. cit. supra note 17, § 81. 

30 The Supreme Court has said that the discovery required is that which is 
sufficient “to have justified a prudent man in the expenditure of money and 
labor in exploitation.” Chrisman v. Miller, 197 U.S. 313, 323 (1905). 

81 McCleary v. Broaddus, 14 Cal. App. 60, 61, 111 Pac. 125, 126 (1910). 
Marking the boundaries of a mining location is the main act of location and 

“the ultimate fact in determining the validity of a location is the placing of such 
marks on the ground so a8 to identify the claim.” 

32 Haws v. Victoria Copper Mining Co., 160 U.S. 303 (1895). 

88 Nash v. McNamara, 30 Nev. 114, 118, 93 Pac. 405, 410 (1908). “So long 
as $100 is expended each year upon the claim . . . the owner’s right to exclusive 
Possession and to dxtract and exhaust the ore is as complete as if he held a 
patent, for which he may never apply unless he so desires.” 
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of title, but gives the claimant exclusive possessory rights ** and is 
considered as “. . . property in the fullest sense of the word .. .” 
which “. . . may be sold, transferred, mortgaged, and inherited with- 
out infringing the title of the United States.” * 

The locator of a mining claim is under no obligation to patent the 
claim, i.e., to obtain an absolute conveyance of ownership from the 
federal government, but may do so after expenditure of no less than 
500 dollars in labor or improvements in the development of the claim, 
proof of discovery, and compliance with certain procedural require- 
ments.*® The size of each claim is limited to an area not to exceed 
600 by 1500 feet for lode claims ** and 20 acres for placer claims,** 
except that an association of no less than eight persons can include 
as much as 160 acres in one placer claim.*® However, there is no 
limitation on the number of claims which an individual can hold, pro- 
viding that the requisite discovery is made on each claim.” 

The simple and direct incentive offered by the mineral patent sys- 
tem of allowing the prospector to own what he discovers seems justi- 
fied as an inducement for private enterprise to develop mineral re- 
sources which benefit the nation as a whole. However, other features 
of the mining laws tend to offset the incentive offered by the patent 
system and to retard rather than aid mineral development. 

One deterrent to exploration is the difficulty of determining the 


existence, location, validity and extent of prior unpatented mining 
claims in areas where search for minerals is promising. Since there 
is no requirement for recordation at any federal office and no obli- 
gation to apply for patent,“ mining claims can be initiated and per- 
petuated indefinitely without participation or knowledge of the fed- 
eral government, the owner of the land. The Government has au- 
thority to terminate invalid claims,“ but, in practice, claims are not 


34 Belk v. Meagher, 104 U.S. 279 (1878). 

35 Forbes v. Gracey, 94 U.S. 762, 767 (1876). 

86 United States v.  Rizinelii, 182 Fed. 6 5, 681 (N.D. Idaho 1910). “A citi- 
zen locating a mining claim on the public domain may acquire one of three 
possible estates, viz., by locating the claim in compliance with the statutes, rules 
and regulations, he may acquire a possessory right, both the equitable and legal 
title remaining in the United States, or, after making such location he may 
comply with further requirements, pay the required purchase price and acquire 
the equitable title, or he may proceed to obtain a patent, thus divesting the 
United States of all interest, both legal and equitable.” 

37 43 C.F.R. § 185.8-10 ( 1954). 

38 Td, § 24(a). 

39 Id, § 185.24(b). 

4° Last Chance Mining Co. v. Bunker Hills Mining & Concentrating Co., 131 
Fed. 579, 583 (9th Cir. 1904). 

41 Nash v. McNamara, supra note 33; United States v. Rizinelli, supra 
note 

42 Cameron v. United States, 352 U.S. 450, 460, 464 (1920) ; United States v. 
C. E. Strauss, Dep’t. of Int., 58 L.D. 567 (1943). 
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usually contested unless and until the claimant applies for patent, or 
the Government wishes to withdraw the land for other purposes, or 
a third party initiates adversary proceedings.** 

The claimant is required to record his location notice and other 
affidavits in local county offices or such other places as may be pre- 
scribed by state laws.** However, such records are not often indexed 
by tracts and may be difficult to use. Moreover, on unsurveyed lands 
claims may be made with reference to natural objects or monuments, 
making their precise location and extent difficult to ascertain. 

Even where the records disclose the existence and locus of a min- 
ing claim, they may tell nothing as to the validity of the claim, or 
whether or not is has been abandoned.*® Many mining claims date 
back prior to 1900, and the problems in obtaining evidence as to the 
validity of a discovery or other requirements are manifestly formid- 
able. In addition, the easy methods provided for staking mining 
claims and relatively modest requirements for maintaining such claims 
have resulted in some abuse of the mining laws in that they are used 
for non-mineral purposes.*® Legislation to curb this abuse has re- 
cently been enacted.** 

Possibly the major insufficiency of the mining laws today is their 
inapplicability to location and development of concealed deposits. 
Many and perhaps most of the valuable mineral deposits on public 
lands which are exposed at the surface already have been discovered, 
and in the future more use of sub-surface exploration will be required 
to locate new mineral resources. As noted previously, the mining 
laws limit the size of claims to a relatively small area, and require a 
discovery of a valuable mineral for each valid claim. This discourages 
sub-surface exploration since geological and geophysical methods of 
locating deposits at depth are expensive and usually must be spread 
over large tracts of lands to be practicable. The investment in time 
and effort required for such exploration would be difficult to justify 
when the prospector, after making a discovery, could only claim an 
area of up to 900,000 square feet, (slightly more than 20 acres) and 
would have to risk establishing discoveries on adjoining tracts before 


48 Tue Location AND Use or Mininc CLAIms For PurposEs OTHER THAN 
Mrninc, Bur. of Land Management, Dep’t. of Int., 6 (Feb. 10, 1949). 

44 Haws v. Victoria Copper Mining Co., supra note 32. 

45 Alice Firth Clark, Dep’t. of Int., 57 L.D. 244, 248 (1941) “. . . [A] bandon- 
ment of a right is a matter of intention and the evidence of such intention must 
be clear. Lapse of time, absence from the ground, or failure to work the claim 
for any definite period, unaccompanied by other circumstances, are not evidence 
of abandonment.” 

46 See Tue Location AND Use oF MINING CLAIMS For PuRPOSES OTHER 
THAN MINING, supra note 43. 


47 Pub. L. No. 167, 84th Cong., Ist Sess. §5 (1955), 69 Srar. 369 (1955). 
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competitors took advantage of his efforts.“* The mining regulations 


leave much to be desired, and in the words of Lindley, the leading 
authority : 


It is one of the most difficult branches of the law to even logically 
arrange for the purpose of treatment, and the embarrassments 
surrounding its philosophical exposition are almost insurmount- 
able.*® 


By the turn of the century the principle of the mining laws which 
gave to the successful prospector a right to complete ownership of 
the lands on which his discovery was made had become less popular.*® 
In order to arrest the depletion of petroleum resources, the Depart- 
ment of the Interior in 1900 began to withdraw oil lands from loca- 
tion under the mining laws.** These withdrawals were upheld by 
the Supreme Court.*? In 1910 Congress conferred specific authority 
upon the President to make temporary withdrawals of lands in the 
United States and Alaska “from settlement, location, sale or entry” 
except those containing minerals “other than coal, oil, gas, and phos- 
phates,” which were to remain open for location despite withdrawals.** 
In 1912 the latter exception to the withdrawal orders was further 
restricted to lands containing “metalliferous minerals.” ** 

Legislation providing for use of the surface of withdrawn lands, 
but reserving mineral rights to the United States, was enacted in 1909 
and 1910 as to coal lands,®* and in 1914 as to phosphate, nitrate pot- 
ash, oil, gas or asphaltic minerals.°* However, since at that time the 
sole method of disposing of federally-owned minerals, except coal, 
was provided by the mining laws, a new method of disposition of the 
withdrawn minerals was needed. This need was supplied by the 
mineral leasing laws.5’ The leasing laws which were eventually made 
applicable to coal, oil, gas, oil shale, phosphates, potassium, sodium, 
and in New Mexico and Louisiana, sulfur, provided that such min- 


48 See 1 RESOURCES FOR FREEDOM, op. cit. supra note 11, at 32, for one sug- 
gested solution to this problem. Another approach is that taken in S. 2875, 83d 
Cong., 2d Sess. (1953). 

49] LINDLEY op. cit. supra note 17, § 81, at 125. 

50 See Colby, The New Public Land Policy with Special Reference to Oil 
Lands, 3 Caurr. L. Rev. 269 (1915). 

“ . See Haglund, Current Federal Oil Policy, 4 So. Caurr. L. Rev. 196 (1930- 


52 United States v. Midwest Oil Co., 236 U.S. 459 (1915). 

58 36 Star. 847 (1910) (Pickett Act) ; The withdrawn lands were at all times 
to be “open to exploration, discovery, occupation and purchase under the mining 
laws of the United States, so far as the same may apply to minerals other than 
coal, oil, gas, and phosphates.” 

5437 Star. 497 (1912), 43 U.S.C. § 142 (1952). 

5535 Stat. 844 (1909), 30 U.S.C. $81 (1952); 36 Srar. 583 (1910), 30 
U.S.C. $83 (1952). 

56 38 Star. 509 (1914), 30 U.S.C. $121 (1952). 

57 41 Srat. 437 (1920), as amended and supplemented, 30 U.S.C. § 181° (1952). 
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erals could no longer be located under the general mining laws but 
could thereafter be acquired exclusively by leasing. 

Insofar as oil and gas are involved the leasing act, as amended in 
1946,°* provides that lands within the known geological structure of 
a producing oil and gas field may be leased by the Secretary of the 
Interior on competitive bids. For lands not within any known struc- 
ture of an oil and gas field, “non-competitive” leases giving the lessee 
exclusive prospecting rights on a specified area for a limited period 
of time are granted.** If exploration results in a discovery, the lease 
continues so long as oil or gas is produced in paying quantities. 

In general, this leasing policy has been successful, proving to be 
particularly well-adapted to the needs of the industries subject to it.® 
Unlike the mining laws, which restrict the size of claims, the leasing 
act enables the prospector to obtain exclusive prospecting rights to a 
rather large tract of land.** This permits large-scale explorational 
activities or sub-surface exploration such as is virtually indispensable 
in the search for oil and gas. Moreover, while development is by 
private interests, the federal government, as lessor, retains a certain 
degree of managerial control necessary for the orderly development 
of mineral resources consonant with conservation purposes.®* 

When operating concurrently the mining laws and the Minerals 
Leasing Act, in themselves extremely complex, comprise an intricate 


and complicated legal pattern for the disposition of federally owned 
public mineral lands. Their coexistence has resulted in conflicts and 
collisions which, in certain instances, have subverted the purposes 
they were intended to serve. 


INTERACTION OF MINING AND LEASING LAws TO OssTRUCT 
MINERAL DEVELOPMENT OF PuBLic LANDS 


The principal conflict in the mining and leasing laws arose from 
both the failure to implement the leasing act by amending the mining 
laws to exclude the leasing act minerals from future mining patents 
or to authorize such reservations, and the absence in the leasing act 
of provisions for disposing of any “non-leasable” minerals which 
might be discovered on leased lands or those classified as valuable 
for the leasing act minerals. The implications of these collisions in 


58 60 Star. 950 (1946), 30 U.S.C. § 181 (1952). 

5941 Start. 443 (1920), as amended, 30 U.S.C. §226 (1952). 

60 Jd. For a detailed description of federal oil and gas leasing see HorrMan, 
Or. anv GAs LEASING ON THE PusBiic DomaINn (Ist ed. 1951). 

615 RESOURCES FOR FREEDOM, op. cit. supra note 11, at 9. 

62¢9. In the case of oil and gas “non-competitive” leases may be granted 
giving the lessee exclusive prospecting rights to explore for oil and gas on 
tracts up to 2,560 acres; 43 C.F.R. § 192.42(d) (1954). 

63 5 RESOURCES FOR FREEDOM, op. cit. supra note 11, at 9. 
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the laws became apparent in Joseph E. McClory, et al., a land case 
decided by the Department of the Interior in 1924.°%* McClory had 
discovered a placer gold deposit while drilling a test well for oil and 
gas on lands embraced in a prospecting permit issued under the 
Minerals Leasing Act. With seven others, McClory made applica- 
tion for a mineral patent. The oil and gas permittee, one Sackett, 
protested the mining claim. Although the mining claimants agreed 
to accept the patent subject to a reservation protecting the oil and 
gas permittee’s rights, the Department ruled that issuance of the 
prospecting permit precluded, so long as it was in effect, any entry 
of the lands under the mining laws. 

In its decision the Department of the Interior recognized that the 
leasing act provided for contemporaneous use of the land for develop- 
ment of other leasing act minerals or for agricultural purposes, and 
that the patent could not be denied on grounds that the oil and gas 
permittee had exclusive rights to the surface of the land. However, 
it was pointed out that the prospecting permit gave the permittee a 
right to explore for oil and gas during the life of his permit, and 
that no other person should be entitled to acquire rights under other 
laws which could mature into title without a reservation of the oil 
and gas deposits. Since a placer mining claim carries with it title to 
the surface and “all lands beneath the surface” ® and since with one 
exception °* the Department of the Interior had no authority to insert a 
mineral reservation in mining patents, granting a patent to the min- 
ing claimants would extinguish the oil and gas permittee’s rights 
and, therefore, was prohibited. 

Although not strictly analagous, the McClory decision deviated 
from what had been the established policy of permitting multiple use 
of public lands for mineral and non-mineral purposes.** This “multiple 
use” principle had been set forth at an early date in California deci- 
sions allowing simultaneous use of mineral lands for mining and flum- 
ing, or for mining and agriculture.** In addition, this principle had 
been incorporated in legislation.” 


64 Dep’t. of Int., 50 L.D. 623 (1924). 

65 Deffeback v. Hawke, 115 U.S. 392, 406 (1885). 

66 Rev. Strat. § 2333 (1875), 30 U.S.C. § 37 (1952). 

67 Deffeback v. Hawke, supra note 65, at 406; “The land agents who are 
merely agents of the law, had no authority to insert in the patent any other 
terms than those of conveyance, with recitals showing a compliance with the 
law and the conditions which it prescribed.” 

68 Joseph E. McClory et al., supra note 64, at 626. 
ma y. Cunningham, 9 Cal. 589 (1858) ; Clark v. Duval, 15 Cal. 85 


70 39 Star. 862 (1916), 43 U.S.C. $301 (1952); 41 Star. 450 (1920); 30 
U.S.C. § 182 (1952). 
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The Department recognized the restrictive effect of its decision on 
future exploration under the mining laws but was of the opinion that 
legislative action would be needed if lands subject to the leasing act 
were to be open for exploration and development of non-leasable 
minerals under the mining laws."* Subsequently, the McClory deci- 
sion was interpreted as barring mining entries on lands classified as 
valuable for leasable minerals"? and was reaffirmed in later land 
decisions."* 

In 1927 an amendment to the Potash Leasing Act was enacted to 
permit the location of fissure veins under the mining laws on lands 
subject to potash leases.** However, legislation to permit mining 
entries on other lands to which the leasing act applied was not enacted 
until recently when the so-called “multiple mineral use” bill of 1954 
was enacted."® By this time, an estimated fifty million acres of public 
land had been withdrawn from operation of the mining laws as a 
result of the McClory decision."® 

The mining laws operated to obstruct development of the leasing 
act minerals. As stated previously, the leasing laws permit the grant- 
ing of exclusive prospecting permits on tracts of land large enough 
to justify extensive exploration. However, leases can not operate to 
divest prior mining claimants of their exclusive possessory rights." 
As a consequence, the presence of mining claims interspersed in an 
area of public lands often presented difficult title problems to a pros- 
pector seeking to block out tracts of land large enough to permit 
effective exploration under the leasing act. This was principally true 
in the case of oil and gas."® 

Claims which had been patented presented no unusual problems, 
since title in fee had been conveyed to the patentee whose patent was 
of record in the Federal Land Office. The problem lay primarily 
with unpatented claims which presented title difficulties similar to 
those noted previously in connection with the mining laws. In leasing 

71 Joseph E. McClory et al., supra note 65, at 626; “While the effect of this 
decision seems to bar exploration. and purchase under the mineral land laws of 
metalliferous minerals contained in lands covered by a prospecting permit, yet 


the Department is without power, in the absence of appropriate legislation, to 
hold otherwise.” 

12 er of Mining Laws to Lands Known to Contain Any of the Min- 
erals Named in the Leasing Acts of October 2, 1917 and February 27, 1920, 
Dep’t. of Int., 50 L.D. 650 (1924). 

73 Filtrol Co. v. Brittan and Echart, cy of Int. 51 L.D. 649 (1926). 

74 44 Star. 1058 (1927), 30 U.S.C. § 284 (1952). 

75 68 Stat. 708-717 (1954), 30 U.S.C.A. § 521-531 (Supp. 1954). 

76 See Hearings, supra note 1, at 19. 

7 A mining claim is “property i in the fullest sense,” Forbes v. Gracey, supra 
note 35, and gives the claimant exclusive possessory rights, Belk v. Meagher, 
supra note 34. 

78 See Hearings, supra note 1’, at 82 (Statement of National Petroleum Coun- 
cil re conflicts in Mining Laws and Mineral Leasing Act). 
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lands the federal government does not warrant the non-existence of 
prior mining claims, leaving it to the lease applicant to take such 
steps as are necessary to protect his interest."* 

It is not possible to ascertain the exact extent to which these pro- 
visions of the mining laws allowing dormant claims to be perpetuated 
indefinitely have restricted exploration for leasing act and other min- 
erals. However, development of at least one oil and gas field in Utah 
was reportedly delayed as the result of these features of the mining 
laws,®° and it can scarcely be questioned that their effect had been to 
hinder exploration not only for leasing act minerals but for other 
minerals as well.** 

RECENT LEGISLATION 


Although the conflicts in the leasing and patent systems discussed 
above had been apparent for some time, they assumed new dimen- 
sions as a result of the recently expanded search for domestic uranium 
deposits. Certain types of sedimentary deposits on the Colorado pla- 
teau have been by far the most productive domestic source of uranium 
ores.* This region also is considered to be of potential importance 
as a source for oil and gas. In fact, a large part of the available 
public lands thereon have been subjected to federal oil and gas leases.** 

Following the passage of the Atomic Energy Act of 1946, the 
Atomic Energy Commission (A.E.C.) offered a bonus of $10,000 for 
new discoveries of uranium and other fissionable materials ** and, by 
other inducements encouraged prospectors to search for new deposits 
of these materials. This program was successful in drawing a large 
number of amateur and professional prospectors to the Colorado pla- 
teau where a number of new and valuable deposits were discovered.** 
Several of these discoveries were made on federal oil and gas lease- 
holds but, as has been shown, could not be validated. As a result, 
the uranium ores could not be mined, nor could the discoverers collect 
the bonus offered by the A.E.C. since the bonus was to be paid not for 
discovery alone but only after delivery of ore produced from the loca- 


79 See Hearings, supra note 1, at 86. 

80 Proposed Regulations Published for Multiple Mineral Development, Bureau 
of Land Management Press Release, P.N. 76920, Mar. 11, 1955. 

81 See 5 RESOURCES FoR FREEDOM, op. cit. supra note 11, at 6. 

82 Wright, Where to Look for Uranium, Engineering and Mining Journal, 
(Sept., 1954) 91. 


83 According to Waldeck, op. cit. supra note 12, at 56, Bureau of Land Man- 
agement officials have estimated that 75 percent of the available uranium lands 
are under federal oil and gas leases. 

8410 C.F.R. $60.2 (Supp. 1954) (Bonus for Discovery and Production of 
High-Grade Domestic Uranium). 

85 Keiser, Uranium, Radium and Thorium, Mtnerats YEARBOOK (Dep’t. of 
Int. 1951), at 1299-1300. 
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tion.*® This situation was soon brought to the attention of the Con- 
gress which in 1953 enacted stop-gap legislation validating claims filed 
on leased lands subsequent to July 31, 1939 and prior to January 1, 
1953.8 However, no provision was made for future locations, and a 
large area of the leased lands remained legally inaccessible for explora- 
tion under the general mining laws. 

To open these lands for further exploration and development the 
A.E.C. initiated a “uranium leasing” program based on authority con- 
tained in the Atomic Energy Act of 1946.%° According to A.E.C. 
officials, this program was not predicated on a policy favoring mineral 
leasing as opposed to the patent system, but represented the best that 
could be done under the circumstances.*® 

There were several objectionable features to the uranium leasing 
program. The mining industry was familiar with and preferred loca- 
tion under the mining laws. Moreover, the program imposed addi- 
tional financial burdens on the small prospector who was required to 
pay certain fees for filing each claim. The Commission necessarily 
was compelled to devote time and personnel to the administration of 
the program, and it was placed in the dual position of judge and jury 
in determining conflicting claims.” 

While the uranium leasing program was in effect, the Congress was 
considering permanent legislation to reconcile the existing and incon- 
sistent systems and had requested the Secretary of the Interior to 
undertake a study of the problem and to recommend appropriate 
action. In carrying out this task the Secretary requested the assist- 
ance and advice of the interested parties, namely, the mining industry 
and the oil and gas producers, the principal industry affected by the 
Leasing Act. Despite differences in approach, both the mining and 
oil and gas industries were agreed on the need for corrective measures 
and together formed a joint committee to recommend changes. This 
inter-industry committee, working with the Department of the In- 
terior, was able to develop and propose legislation reconciling con- 
flicts in existing laws.** Following extensive hearings, a bill essen- 
tially the same as that proposed was enacted on August 13, 1954. 

In achieving its purpose, which is to “amend the mineral leasing 
laws and the mining laws to provide for multiple mineral develop- 


8610 C.F.R. $60.2 (Supp. 1954). 

87 67 Stat. 539-540 (1953), 30 U.S.C.A. §§ 501-505 (Supp. 1954). 

88 60 Star. 755-775 (1946) ; 67 Srat. 240 (1953), 42 USCA. 8§ 1801-1819 
(Supp. 1954.) 

89 See Hearings, supra note 1, at 23. 

90 Jd. at 79-81 (Statement of Charles Steen, Pres. Utex Exploration Co., 
Moab, Utah). 

91 Id. at 2 (Draft of bill proposed). 

9268 Strat. 708-717 (1954), 30 U.S.C.A. §§ 521-531 (Supp. 1954). 
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ment of the same tracts of land,” the Multiple Mineral Development 
Act: (a) validates mining claims filed between certain dates on pub- 
lic lands withdrawn from entry under the mining laws by operation 
of the leasing laws; ** (b) authorizes reservations of leasable miner- 
als in mining patents where such are necessary for multiple use; * 
(c) permits mineral leasing of lands covered by unpatented mining 
claims and mining locations on leased lands or lands classified as 
valuable for leasing act minerals ;*° (d) establishes legal standards 
for simultaneous operations on the same land under the leasing and 
patent systems ;** (e) establishes procedures to facilitate the elimina- 
tion of dormant mining claims by lease applicants.® f 

The act also amends the Atomic Energy Act of 1946 by eliminating 
the need for clauses in mining patents which reserve to the federal 
government all fissionable materials, and clearly establishes that valid 
mining locations may be based on discovery of these materials.** In 
addition, the act authorizes the Secretary of the Interior to permit 
exploration under the mining and leasing laws on federally owned 
helium lands which have long been withdrawn from exploration by 
executive order.*® The Secretary is empowered to impose such condi- 
tions as may be necessary to prevent wastage or loss of helium-bearing 
gases. 

Those provisions of the act which validate certain mining claims 
on leased lands are merely a reenactment of the stop-gap legislation 
of 1953, noted previously, and are intended primarily to clear title to 
certain uranium claims. In this connection, the act does not in itself 
cover all claims which might have been filed on leased lands but only 
those on which amended location notices are filed and which specifi- 
cally declare that the claimant seeks the benefits of the act. These 
sections of the act also established priorities to protect claimants who 
had proceeded in good faith under the 1953 act and A.E.C. Circular 
7 to locate claims or uranium leases on lands subject to leases under 
the mineral leasing laws.*°* Where conflicts develop, first preference 
is given to persons who have located a claim before January 1, 1953, 


93 Td. §§ 1-3. 

% Id. § 4. 

95 Id. §§ 4, 5. 

%6 Td. $6. 

97 Td. §7. 

98 Id. § 10. 

99 Td. $9. 

100 Jd. §11. See 20 Fep. Rec. 6129 (1955) § 186.4, for additional evidence 


jg of claimants seeking benefits of this act or the 1953 stop-gap bill supra 
note 13. 


101 See S. Rep. No. 1610, 83d Cong., 2d Sess. 3 (1954) for a statement of 
the legislative intent. 
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and who have attempted to validate the claim under the 1953 act.* 
Second preference is given to persons who have made locations after 
December 31, 1952, and prior to February 10, 1954, the effective date 
of the uranium leasing program under A.E.C. Circular 7.1% Finally, a 
preference right is given to persons who have posted notice or filed 
application for a uranium lease from A.E.C. or who have secured a 
lease.°* A transition from uranium leases to mining patents is made 
possible but not mandatory.?% 

The provisions authorizing reservations of leasable minerals in 
future mining patents as well as those validated by the first sections 
of the act fill the gap first noted in the McClory decision of 1924, 
supra. The act however does not authorize such reservations unless 
on the day of patent the land is subject to a lease or application for 
lease or is classified as land containing leasing act minerals.*°* Thus, 
it is possible that a patent to a mining claim based on discovery of a 
locatable mineral would carry with it all other minerals, including 
those subject to leasing. It appears that in these cases leasing act 
minerals would not be removed entirely from the operation of the 
mining laws, notwithstanding the new legislation. 

Possibly of most immediate and practical significance are the pro- 
visions of the act authorizing leasing on unpatented claims and loca- 
tion of mining claims and millsites under the mining laws on leased 
lands, or on lands known to be valuable for minerals covered by the 
leasing laws.*** By virtue of this act an estimated 50 million acres 
of public lands covered by federal leaseholds which were withdrawn 
from entry under the mining laws following the McCrory decision, 
supra, will be opened to prospecting. Indeed, the effect of this deci- 
sion is already discernible. In one county of Utah, for example, nearly 
2,000 mining claims which had been staked on oil and gas leaseholds 
were reportedly recorded in a single day.’ 

The provisions of the act establishing new legal standards for the 
simultaneous use of the same land by leasing and mining operators 


102 68 Star. 708 §§ 1-3 (1954), 30 U.S.C.A. §§ 521-523 (Supp. 1954). 

103 Td. §§ 1-3. 

104 Td. §§ 1-3. 

105 Td. § 3. 

106 Jd. §4. “Every mining claim or millsite . .. and any patent issued for any 
such mining claim or millsite shall contain such reservation as to, but only as to 
such lands covered thereby which at the time of issuance of such patent were: 

(a) included in a permit or lease issued under the mineral leasing laws, or 


(b) covered by an application or offer for a permit or lease filed under 
the mineral leasing laws; or 


(c) known to be valuable for minerals subject to disposition under the 
mineral leasing laws.” 
107 Td. §§ 4, 5. 
108 Uranium and Oil Can Mix Now, Business Week, Sept. 11, 1955, 92. 
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do not define how simultaneous operation shall be achieved, but declare 
only that “it shall be conducted so far as reasonably practicable in a 
manner compatible with such multiple use.” *°° In each case it will 
be left to the courts to determine when multiple use is reasonable and 
to assess damages resulting from infringement of one use upon the 
other.**° As yet no decisions based on this section of the act have been 
noted. However, previous decisions relating to the simultaneous use 
of the same land for mineral and non-mineral purposes may serve as 
precedents in litigation arising from simultaneous mineral use.*** 

The act provides a method for simplifying title problems which have 
troubled developers of leasing act minerals, particularly in the oil 
and gas industry. In essence, it provides for an in rem proceeding 
whereby the lease applicant is authorized to publish notice of an appli- 
cation or offer to lease in the county wherein the land is located.*”” 
Such notice requires claimants under the mining laws to disclose any 
interests adverse to the prospective lessee and to appear at public 
hearings to establish the validity of their claim.*** It requires notice 
to all who are in actual possession or working the claim where ad- 
dresses have been ascertained and to those shown on tract indexes of 
the county records.* The act enables any mining claimant to require 
a personal service of such notice.“* However, should he fail to do 
so, published notice is deemed sufficient, and failure to comply there- 
with operates to divest the mining claimant of any interest in the leas- 
ing act minerals.“* The mining claimant’s rights to other minerals 
are not affected by the “notice” procedure.*** The act further pro- 
vides that the mining claimant may waive his right to leasable min- 
erals and avoid the expense of a hearing.*** 

Some question as to the constitutionality of this procedure was 
raised during the hearings on the act. At that time it was observed 
that similar provisions with respect to Spanish land grants had been 
sustained by the Supreme Court as a reasonable requisite to the 
administration of the public domain.*® It is possible that this pro- 
cedure may give rise to some dispute. The Supreme Court has said 
that a perfected but unpatented mining claim is “property in the full- 


109 68 Strat. 710 (1954), 30 U.S.C.A. § 526(a) (Supp .1954). 
110 Jd. §6 (d). 

111 ¢.9. McMullin v. Magnuson, 102 Colo. 230, 78 Pac. 964 (1938). 
112 68 Stat. 711 (1954), 30 U.S.C.A. §527 (Supp. 1954). 
113 Jd. §7 (b) and (c). 

114 Jd. §7 (b). 

115 Jd. $7 (d). 

116 Jd. §7 (a). 

117 Jd. §7 (b). 

118 68 Stat. 715 (1954), 30 U.S.C.A. § 528 (Supp. 1954). 
119 Hearings, supra note 1, at 67, 68. 
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est sense of the word.” ‘*° Whether or not the mere publication of 
notice as provided by the act can divest a claimant of such property 
without working a denial of due process is a question which can be 
resolved only in a court of law. 


CoNCLUSION 


Although uranium is an outstanding example, there is an extended 
list of other more mundane minerals of which an increased domestic 
supply is needed to strengthen the industrial economy and provide 
for national security.*** It is imperative that a public policy which 
encourages exploration for deposits of such minerals be adopted. The 
recent legislation to make possible a multiple mineral use of lands is 
undoubtedly a step in this direction. 

To the individual prospector and to the mining industry in which 
he plays an important part, the recent legislation opens up large areas 
of land formerly closed to entry under the mining laws by operation 
of the leasing statutes. It also clears title on certain hitherto ques- 
tioned uranium claims, removes uncertainty as to whether mining 
claims can be based solely on discovery of a fissionable material, and 
insures application of the mining rather than the mineral leasing laws 
to uranium. 

To the oil and gas industry the Multiple Mineral Development Act 
simplifies title problems in detecting unpatented mining claims on 
tracts desired for exploration and provides a method for determining 
the validity of such claims. The act allows both industries to oper- 
ate simultaneously on the same tract and provides for adjudication of 
conflicts of uses by a court of law. 

The provisions of the act relating to the restoration of federal helium 
lands for mineral exploration may indicate a trend to restore other 
lands withdrawn and still held by the Government for a number of 
purposes including reclamation and testing grounds.'** 

By reconciling some of the differences in the patent and leasing 
systems, the act provides for the simultaneous application of both 
approaches to the problem of equitable disposition of public mineral 

120 Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 316 (1929) ; “The 
rule is established by innumerable decisions of this Court, and of state and lower 
federal courts, that when the location of a mining claim is perfected under the 
law, it has the effect of a grant by the United States of the right of present and 
exclusive possession. The claim is property in the fullest sense of that term; 
and may be sold, transferred, mortgaged, and inherited without infringing any 
right or title of the United States. The right of the owner is taxable by the 
state; and is real property subject to the lien of a judgment recovered against 
the owner in a state or territorial court.” 

121 Task Force Report on NATIONAL Resources, APPENDIX L, The Com- 
mission on Organization of the Executive Branch of the Government, 50 (1949). 


122 Pub. L. No. 359, 84th Cong., Ist Sess. (1955), already has authorized the 
opening of public power sites to entry under the mining laws. 
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lands for development by private interest. However, in view of the 
extreme complexity of the laws involved, it is obvious that many 
challenging problems will confront administrators in their efforts to 
implement the new policy. Clashes of property rights are almost 
certain to arise, and many of the technical provisions of the act, par- 
ticularly those relating to priorities, will present vexing problems. 
For example, does the use of the word “location” in these sections 
mean only the marking of a claim on the ground plus recordation, or 
must the discovery also have been made? 

Perhaps a basic criticism of the recent legislation is that, like the 
early mining laws, it tends to resolve only contemporary problems 
without changing or modernizing what are in many respects archaic 
mineral laws. It is likely that the legislation will be successful in 
achieving multiple mineral development of the same tracts of land. 
Whether or not it will make possible maximum mineral exploration 
and development on public lands is another question which eventually 
will have to be answered by the Congress if our expanding mineral 
requirements are to be fulfilled. 


Joun E. Hottzincer and Arvin M. KramisH. 
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ADMINISTRATIVE LAw—NATURAL GAS—FEDERAL POWER COM- 
MISSION JURISDICTION OVER PRopUCERS.—Petitioner, an independent 
producer of natural gas, sought from the Federal Power Commission, 
an order removing uncertainty as to its status and declaring its sales 
exempt from federal regulation under Section 1.7(c) of the Commis- 
sion’s Rules of Practice and Procedure, 18 C.F.R. § 3157. Two gen- 
eral types of sales were in issue: (1) sales to an interstate pipeline 
company at or near the “wellhead” before completion of gathering or 
processing, and (2) sales at or near the “wellhead” to a producer 
and gatherer of gas, or to a processing plant operator. Petitioner 
contended that neither type of sale is in interstate commerce, and that 
the sales also are exempt from federal regulation under the provision 
of section 1(b) of the Natural Gas Act, 52 Star. 821 (1938), 15 
U.S.C. §717 (1946), denying the Commission authority over “pro- 
duction and gathering of natural gas.” In an interim decision, a 
Commission examiner denied both contentions. Held, affirmed; sales 
of natural gas eventually transported and resold by interstate pipe- 
lines occur during an “uninterrupted flow” of interstate commerce 
and are not exempt from regulation. Jn the Matter of Deep South 
Oil Company of Texas, Federal Power Commission Opinion No. 284 
(September 9, 1955). 

Under the Natural Gas Act, the Commission’s jurisdiction is lim- 
ited to sales in interstate commerce. Natural Gas Act, supra. Where 
the authority of a federal agency is so defined, it is not as inclusive 
as Congressional power over matters affecting interstate commerce, 
reviewed in cases such as Wickard v. Filburn, 317 U.S. 111 (1942), 
and United States v. Darby, 312 U.S. 100, 657 (1941); and cannot 
be extended by the agency to activities not technically interstate in 
character. Federal Trade Comm’n v. Bunte Bros., 312 U.S. 349 
(1941)-; Jewel Tea Co. v. Williams, 118 F.2d 202 (10th Cir. 1941). 

When delivered to an interstate transporter ready for market, nat- 
ural gas enters a flow of interstate commerce, unbroken until a second 
transfer to a local distributor or consumer. Interstate Natural Gas 
Co. v. Federal Power Comm’n, 331 U.S. 682 (1947); United Fuel 
Gas Co. v. Hallanan, 257 U.S. 265 (1921). Even though consum- 
mated within the state of production, sales by an interstate transporter 
after completion of production and gathering take place during this 
flow and are subject to Commission regulation. Interstate Natural 
Gas Co. v. Federal Power Comm’n, supra. The Commission also has 
jurisdiction over sales to an interstate transporter by a producer 
unaffiliated with a pipeline company, where title passes and delivery 
is made at the discharge side of a gas processing plant after comple- 
tion of production and gathering. Phillips Petroleum Co. v. Wiscon- 
sin, 347 U.S. 672 (1954). 

But as long as commodities remain upon the lands which produce 
them they continue to be a part of the general property of a state 
until they have entered upon a “final” journey from the state. Coe 
v. Town of Errol, 116 U.S. 517 (1886). Thus, floating of logs down 
a stream prior to rail shipment is movement preliminary to and in 

[ 336 ] 
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preparation for export, not a commencement of interstate transporta- 
tion. Diamond Match Co. v. Ontonagon, 188 U.S. 82 (1903). Move- 
ment of cotton during processing, warehousing, and compressing is 
a local activity, and these operations and the buying of cotton during 
their course may be taxed by the states. Chassamiol v. Greenwood, 
291 U.S. 584 (1934) ; Federal Compress and Warehouse Co. v. Mc- 
Lean, 291 U.S. 17 (1934). Likewise products of mines do not begin 
their interstate journey until mining is completed, Carter v. Carter 
Coal Co., 298 U.S. 238 (1936); Oliver Iron Mining Co. v. Lord, 
262 U.S. 172 (1923) ; and are proper subjects of state tax levies even 
after prepared for market, Heisler v. Thomas Colliery Co., 260 U.S. 
245 (1926). 

Production of petroleum products, also essentially a mining opera- 
tion, may be controlled by the states, Champlin Refining Co. v. Cor- 
poration Commission, 286 U.S. 210 (1932); and taxes based upon 
valuation of natural gas at the wells can be legitimately imposed by 
the states, Hope Natural Gas Co. v. Hall, 274 U.S. 284 (1926). 
Similarly the Supreme Court upheld the fixing of minimum prices on 
natural gas at the wellhead by Oklahoma, Cities Service Gas Co. v. 
Peerless Oil and Gas Co., 340 U.S. 179 (1950) ; Phillips Petroleum 
Co. v. Oklahoma, 340 U.S. 190 (1950) ; and in declaring invalid a 
Texas tax on the occupation of gathering gas, imposed at the outlet 
side of a processing plant, the Court noted that the state had delayed 
imposition until after production, gathering, and processing termi- 
nated, and applied it where transmission in interstate commerce had 
begun, Michigan-Wisconsin Pipeline Co. v. Calvert, 347 U.S. 157 
(1954). In the most recent such case the Court, citing Phillips v. 
Wisconsin, supra as controlling, struck down an Oklahoma pricing 
system, but based the decision on the facts that the price-fixing was 
imposed “after production and gathering has ended,” and on sales 
held subject to federal regulation in the Phillips case. Natural Gas 
Pipe Line Co. v. Panoma Corp., 349 U.S. 44 (1955). 

Production and gathering of gas are specifically exempted from 
federal regulation by the Natural Gas Act without reference to the 
interstate commerce question, Natural Gas Act, supra; and this ex- 
emptive phrase was labelled unnecessary at the time of passage of 
the Act, the matters therein specified not being considered by the 
drafters as within the affirmative grant of jurisdiction to the Commis- 
sion, H.R. Rep. No. 709, 75th Cong., Ist Sess. 3 (1937). Despite 
the exemption the Commission may include a valuation on production 
properties in the rate base of pipeline companies. Federal Power 
Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944) ; Colorado 
Interstate Gas Co. v. Federal Power Comm’n, 324 U.S. 581 (1945). 
On the other hand although mere changes in pressure cannot be con- 
sidered “production and gathering” activity, sales technically made 
in interstate commerce may be so closely connected with local inci- 
dents of production and gathering that Commission jurisdiction would 
not attach, Imterstate Natural Gas Co. v. Federal Power Comm’n, 
supra; but sales occurring immediately after processing are not in 
this exempt category, Phillips v. Wisconsin, supra. Nevertheless 
authority apparently implied in other provisions of the Act may not 
be exercised by the Commission because of the exemption. The 





338 THE GEORGE WASHINGTON LAW REVIEW 


agency is prohibited from controlling the assignment of gas leases, 
as this would result in regulation of production, an “expansion of 
power into . . . the forbidden area,” and in stripping the exempting 
phrase of the factual meaning it must be given. Federal Power 
Comm’n v. Panhandle Eastern Pipeline Co., 337 U.S. 498 (1949). 

In the instant proceeding the Commission interprets the Phillips 
decision to mean that the exemptive phrase applies only to facilities, 
and that if sales actually take place in interstate commerce the exemp- 
tion does not bar regulation of prices regardless of the point during 
the course of production and gathering at which the transactions may 
occur. Relying upon the continuous movement theory, the Commis- 
sion majority concluded that if the commodity flowing from peti- 
tioner’s wells reaches the intake point of an interstate pipeline at any 
time after sale by the producer, the gas flows continuously in inter- 
state commerce from the moment it leaves the wells, production, 
gathering, and processing by others not being interruptions in the 
otherwise continuous stream. Thus it is immaterial whether peti- 
tioner sells to an intervening producer and processor; as long as 
some portion of the commodity sold is transported for resale outside 
of the state of production, all sales of the commodity occur during 
the interstate flow. 

In reaching these conclusions, the agency appears to have nullified 
the production and gathering exemption and to have extended federal 
regulation into the very wells from which gas flows. If analogous 
precedents drawn from mine and farm production cases are given 
application equal to that accorded the continuous flow theory of inter- 
state commerce, the interstate journey of gas can begin only after 
it is “seer in the field and processed. Preliminary movement dur- 
ing these activities would not change local operations and transactions 
into interstate commerce. Giving this effect both to the two doctrines 
and to the statutory exemption would permit Commission regulation 
of sales at the discharge side of a processing plant—the precise point 
where the Phillips sale occured—and preserve for state control all 
inherently local activities and transactions occurring before that point. 
Nevertheless, even though the so-called Harris Bill, H.R. 6645, H.R. 
Rep. No. 992, 84th Cong., Ist Sess. (1955), now pending in the 
United States Senate, eventually amends the Act by freeing producers 
from certain aspects of regulation, the instant opinion determines, 
insofar as the Commission is concerned, that virtually all producers 
and sales are now subject to its jurisdiction. Carroll L. Gilliam. 


ADMIRALTY—TUG or TowBoaT OwNeER’s LIABILITY—VALIDITY OF 
EXEMPTION OF LIABILITY PRovIsSIONS IN Towace ContTRAcTs.—An 
action for damages caused by the negligent operation of a tug was 
brought by the receiver of a barge owner against the tug owner. The 
contract of towage contained a provision completely exempting the 
tug operator from liability for negligence in the towing operation. 
The district court upheld the veo 4 of this provision and held for 
the defendant, 114 F. Supp. 713 (E.D. La. 1953). The decision was 
affirmed, 211 "F.2d 401 (5th Cir. 1954). The receiver of the barge 
owner brought certiorari. Held, reversed-; a provision in a contract 
of towage exempting a tug owner from liability for negligence is con- 
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trary to public policy. Bisso v. Inland Waterways Corporation, 349 
U.S. 85 (1955). 

In America a tug generally operates as a contract as distinguished 
from a common carrier, and the tug is not an insurer of the safe 
delivery of the tow; liability, therefore, depends upon a specific find- 
ing of negligence. Stevens v. The White City, 285 U.S. 195 (1932). 

Tug and towboat owners have often sought to exempt themselves 
from liability for negligent operation by contractual provisions. The 
invalidity of these provisions was generally accepted in the latter part 
of the nineteenth century after the decision in The Steamer Syracuse 
v. Thomas Langley, 79 U.S. (12 Wall.) 167 (1870). However, the 
Court’s reasoning was obscure in that case, and there was no clear 
suggestion that a rule of public policy was being announced against 
this type of agreement. 

The invalidity of exemption from liability clauses, apparently set- 
tled by the Syracuse case, supra, became a controversial issue when 
the Second Circuit, in Boland v. The Oceanica, 170 Fed. 893 (2d Cir. 
1909), held that such a provision was not against public policy. This 
opinion interpreted the Supreme Court’s decision in the Syracuse case 
as meaning that the language employed in the towage contract was 
not specific enough to relieve a tug owner from liability. The Second 
Circuit adhered to the Oceanica doctrine. Ten Eyck v. Director Gen- 
eral of Railroads, 267 Fed. 974 (2d Cir. 1920), cert. denied, 254 U.S. 
646 (1920). However, other circuits continued to void provisions 
allowing tugs and towboats to escape liability due to their negligence. 
The Sea Lion, 12 F.2d 124 (N.D.Cal. 1926) ; Mylorie v. British Co- 
lumbia Mills Tug and Barge Co., 268 Fed. 449 (9th Cir. 1920), aff'd 
on other grounds, 259 U.S. 1 (1922); The Monarch, 235 Fed. 795 
(N.D.Fla. 1916). 

In Compania De Navegacion v. Fireman’s Fund Insurance Co. (The 
Wash Gray), 277 U.S. 66 (1928), the Supreme Court again refused 
to recognize the validity of a provision exempting a tug owner from 
liability. While stating that the Syracuse decision was controlling, 
the Court did not specifically say that such contractual provisions 
were contrary to public policy. Thus it was not clear whether the 
Court voided the contractual provisions in The Wash Gray on public 
policy grounds or for failure of the language of the contract to limit 
liability. 

Ys Oil Co. v. Dalzell Towing Co., 287 U.S. 291 (1932), held 
valid a provision exempting a tug owner from liability for the negli- 
gence of the tug captain while he was directing operations on board a 
towed steamer utilizing her own propulsion. The Court expressly 
stated that this decision was not in conflict with the Syracuse and 
Wash Gray cases, since neither of those involved an agreement simi- 
lar to provisions of the pilotage clause on which the Sun Oil case 
turned. However, in North River Barge Line v. Chile S.S. Co., 213 
F.2d 882 (2d Cir. 1954), it was contended that the Sun Oil decision 
accepted the Oceanica doctrine that agreements effectively exempting 
tug or towboat owners from liability for negligence are not contrary 
to public policy. Similar positions were taken by the Fourth Circuit 
in the principal case and the Fifth Circuit in Boston Metals Co. v. 
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The S.S. Winding Gulf, 209 F.2d 410 (5th Cir. 1954), rev'd, 349 
U.S. 122 (1955) (decided same day as the principal case). 

The grounds of public policy relied on by the Court in the instant 
case for declaring the disclaimer of liability for damage to the tow 
provision in the contract invalid were: (1) to discourage negligence 
by making wrongdoers pay damages, and, (2) to afford to those in 
need of towing service protection against being coerced by tug own- 
ers in a position to drive a hard bargain. 

In reaching its decision the Court clearly distinguished this case 
from the Sun Oil Co. case, pointing out that pilots hold a unique posi- 
tion in the maritime world and by law and custom have an inde- 
pendence wholly incompatible with general obligations owed by an 
employee to his employer; thus provisions exonerating a tug owner 
for a pilot’s negligence require an interpretation different from that 
accorded provisions exempting an owner from liability for the negli- 
gence of ordinary towage employees. 

The instant case terminates the intercircuit conflict over the valid- 
ity of liability exemption clauses in towage contracts. Previously the 
exoneration of a tug owner from liability by a contractual provision 
was dependent upon location at the time of damage. Uncertainty as to 
the legal effect of these contractual provisions will be dispelled by a 
uniform rule preventing tug owners from exempting themselves from 
liability for their negligent operation. Alan S. Loesberg. 


ADMIRALTY—U NSEAWORTHINESS—LIABILITY OF SHIPOWNER FOR 
InyuRY TO SEAMAN CausED BY DeFEcT ARISING AFTER COMMENCE- 
MENT OF VOyAGE—Action was brought by employee stewardess to 
recover for injuries sustained when she slipped on an apple skin in 
passageway of respondent’s vessel while in a foreign port. The dis- 
trict court based dismissal of a cause of action for unseaworthiness 
on a finding that respondent had no notice of the presence of the 
apple skin in the passageway. The libellant appealed. Held, reversed ; 
prior notice of the unseaworthy condition is not essential to a cause 
of action based on that doctrine, and recovery is not barred merely 
because the unseaworthy condition complained of arises after com- 
mencement of the voyage. Remanded for retrial on the issue of un- 
— Poignant v. United States, 225 F.2d 595 (2d Cir. 
1955). 

A shipowner has a duty to use all reasonable means to insure sea- 
worthiness of the ship. The Osceola, 189 U.S. 158 (1903). This 
duty runs not only toward the cargo being carried, but also in favor 
of the ship’s crew. Mahnich v. Southern S.S. Co., 321 U.S. 96 
(1944). Seamen may recover for injuries resulting from a breach 
a oan) duty. Carlisle Packing Co. v. Sandanger, 259 U.S. 255 

A finding of seaworthiness is usually a finding of fact. Lucken- 
bach v. McCahan Sugar Co., 248 U.S. 139 (1918). The test of sea- 
worthiness is whether the vessel is reasonably fit for the voyage in 
question. The Stlvia, 171 U.S. 462 (1898). Liability for failure to 
provide a seaworthy vessel is a species of liability without fault and 
is not limited by conceptions of negligence. Seas Shipping Co. v. 
Sieracki, 328 U.S. 85 (1946). The warranty of seaworthiness ex- 
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tends to unknown defects, The H. A. Scandrett, 87 F.2d 708 (2d 
Cir. 1937) ; and the owner is liable for sailing an unseaworthy vessel 
irrespective of his knowledge of the circumstances creating the unsea- 
worthiness, Balado v. Lykes Brothers S.S. Co., 179 F.2d 943 (2d 
Cir. 1950). The seaworthiness doctrine will be invoked because of 
unsatisfactory working conditions, even though the vessel itself and 
her appliances are seaworthy. Hawn v. Pope & Talbot, Inc., 198 F. 
2d 800 (3d Cir. 1952), aff'd, 346 U.S. 406 (1953). Lack of control 
over equipment whose defect results in an unseaworthy condition does 
not exonerate the owner from his absolute liability. Alaska Steam- 
ship Co. v, Petterson, 347 U.S. 396 (1954). But liability does not 
necessarily attach because of the temporary presence of injurious sub- 
stances in a vessel. Cookingham v. United States, 184 F.2d 213 (3d 
Cir. 1950), cert. denied, 340 U.S. 935 (1951). 

Recovery has heretofore been limited to cases wherein the unsea- 
worthy condition which resulted in the injury arose prior to com- 
mencement of the voyage on which the injury occurred, or before the 
vessel left her home port. Carlisle Packing Co. v. Sandanger, supra; 
Balado v. Lykes Brothers S.S. Co., supra; The H. A. Scandrett, 
supra. In Dixon v. United States, 219 F.2d 10 (2d Cir. 1955), the 
alleged unseaworthy condition was a defective ladder which had been 
damaged and repaired while the vessel was in a foreign port. There 
was evidence that negligence imputable to the shipowner was the 
proximate cause of the resultant injury. The court recognized that 
extension of the rule of absolute liability to unseaworthy conditions 
arising after commencement of a voyage would not only be a depar- 
ture from existing doctrine and a further departure from original 
maritime law, see The France, 59 Fed. 479 (2d Cir. 1894) ; but would 
strain the analogy of the cargo cases whence the rule came, Carlisle 
Packing Co. v. Sandanger, supra. Treating the question as one of 
first impression, the court, per Harlan, J., declined to decide the case 
on the basis of a determination thereof, remanding for exploration 
of negligence grounds but reserving jurisdiction in the event such 
grounds should fail. 

In the instant case the court resolved the question in favor of abso- 
lute liability, relying heavily upon the rationale of Boudoin v. Lykes 
Brothers S.S. Co., 348 U.S. 336 (1955). Boudoin involved an attack 
by one seaman upon another. The warranty of seaworthiness was 
held to mean that each crew member shall be equal in disposition to 
the ordinary man in the calling; recovery was had against the ship- 
owner for breach of this warranty although prior to the attack itself 
there was no manifestation of the attacker’s vicious nature. While 
such dangerous propensities might well be acquired after commence- 
ment of a voyage, the situation giving rise to the unseaworthy condi- 
tion would nevertheless be referable to the hiring of the dangerous 
seaman prior to the voyage; thus the rationale of Boudoin does not 
seem clearly broad enough to compel the conclusion that unseaworthi- 
ness can stem from a defect which is non-existent at the beginning 
of a voyage. “... [T]he complexity of the question is such as to 
persuade us that it should be left open for decision in a case where 
there is no escape from the necessity of deciding it.” Dixon v. United 
States, supra at 15. 
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In the present case, while it can be admitted that the presence in 
the passageway of the apple skin which directly cau libellant’s 
injury was a condition which arose after the start of the voyage, it 
appears that this condition in turn was caused by absence of garbage 
chutes or other means of garbage disposal in the vessel, which absence 
was a condition clearly existing prior to the voyage. The case was 
remanded for a determination of the issue as to whether the vessel 
was as fit for service as similar vessels in similar service ; this neces- 
sarily involves consideration of all pertinent factors, not excluding 
those conditions which arose during the voyage. It remains to be 
determined whether seaworthiness depends upon such conditions; 
thus the court hardly seems in a better position than in the Dion case. 

The present decision, notwithstanding its purported express exten- 
sion of the doctrine of absolute liability for unseaworthiness to defects 
arising after the start of a voyage, seems on its facts to leave the law 
as the Dixon case did. Harley E. Dilcher. 


CRIMINAL PROCEDURE—CONTUMACY OF WITNESS BEFoRE Con- 
GRESSIONAL SUBCOMMITTEE—SUFFICIENCY OF INDICTMENT BROUGHT 
Pursuant TO 2 U.S.C. § 192.—Defendant refused to answer certain 
questions before a congressional subcommittee and subsequently was 
indicted for contempt pursuant to Rev. Strat. § 102 (1875), as 
amended, 52 Strat. 942 (1938), 2 U.S.C. § 192 (1952). Held, dis- 
missed; an indictment which fails to state or allege that the subcom- 
mittee is duly authorized by Congress to conduct the particular in- 
quiry and that the inquiry is within the scope of such authority is 
defective. United States v. Lamont, 18 F.R.D. 27 (S.D.N.Y. 1955). 

Section 192 provides that if summoned as a witness by the author- 
ity of either house of Congress to give testimony before any com- 
mittee of either house, a person willfully refuses to answer any 
question pertinent to the matter under inquiry, he shall be deemed 
guilty of contempt. The essential elements of a violation of section 
192 which it is necessary to allege and prove have been held to be 
(1) that Congress has the constitutional power to investigate the 
matter, McGrain v. Daugherty, 273 U.S. 135 (1927); (2) that the 
committee was validly created, Morford v. United States, 184 F.2d 
864 (D.C. Cir.) cert. denied 340 U.S. 878 (1950); (3) that the 
inquiry is pertinent, Marshall v. United States, 176 F.2d 473 (D.C. 
Cir, 1949) cert. denied 339 U.S. 933 (1950) ; and, (4) that the re- 
fusal to answer was deliberate and intentional, Keeney v. United 
States, 218 F.2d 843 (D.C. Cir. 1954). 

In the instant case the court stated the essence of the offense to 
be a contumacious refusal of a witness to answer a question pertinent 
to an inquiry before a lawfully constituted committee, acting within 
the scope of its authority. 

An indictment should be a plain statement of the essential facts 
constituting the offense charged. Fep. R. Crim. P. 7(c). It should 
inform the defendant of the charge against him and supply him 
with enough information to prepare a defense. _Hagner v. United 
States, 285 U.S. 427 (1932). Generally an indictment in the lan- 
guage of the statute is sufficient, United States v. Daily, 139 F.2d 7 
(7th Cir. 1943), except where the words of the statute do not con- 
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tain all the essential elements of the offense, Sutton v. United States, 
157 F.2d 661 (Sth Cir. 1946). The courts may add a substantive 
element to a statutory offense. See Reynolds v. United States, 225 
F.2d 123 (5th Cir. 1955). 

The indictment in the instant case, after citing the statute and 
resolutions under which the committee was holding hearings, alleged 
that the witness, summoned by the authority of the United States 
Senate and asked questions pertinent to the matter under inquiry, 
did refuse to answer those pertinent questions. The court reasoned 
that because a witness may rightfully refuse to answer when the 
bounds of committee or congressional power are exceeded, Sinclair 
v. United States, 279 U.S. 263 (1929); McGrain v. Daugherty, 
supra, and that because these bounds are measured in terms of author- 
ity of the committee, see United States v. Rumely, 345 U.S. 41 
(1953)-; United States v. Orman, 207 F.2d 148 (3d Cir. 1953), the 
defendant should be notified that the subcommittee whose authority 
he allegedly flouted was in fact authorized. The court in the instant 
case refers to Eisler v. United States, 170 F.2d 273, 280 n.8 (D.C. 
Cir. 1948), for an example of a correct statement of the scope of 
authority in an indictment. After setting forth the authorization for 
the creation of the committee, the indictment alleged that the witness 
summoned by authority of the House to give testimony upon matters 
of inquiry committed to said committee by statute and resolution, 
citing same, did upon being directed to be sworn refuse to do so and 
therefor did willfully make default. 

The initial step in determining pertinency is to ascertain the subject 
matter of the inquiry. Bowers v. United States, 202 F.2d 447 (D.C. 
Cir. 1953). The material sought or the answers requested must fall 
within the grant of authority actually made by Congress to the in- 
vestigating committee. United States v. Orman, supra. And the 
general authority is to be confined to acts of the same general class 
as those specifically authorized. Reed v. County Comm'rs, 277 U.S. 
376 (1928). Pertinency is broader than relevancy in the law of evi- 
dence. United States v. Orman, supra. The scope of inquiry is 
generally very broad. Townsend v. United States, 95 F.2d 352 (D.C. 
Cir.) cert. denied 303 U.S. 664 (1938). In the Orman case it was 
asserted that before pertinency could appear the questions must fall 
within the grant of authority actually made by Congress. The court 
in the Orman case also asserted that before pertinency could appear, 
it must be established that the material sought or answers requested 
related to a legislative purpose which Congress could constitutionally 
entertain. See Kilbourn v. Thompson, 103 U.S. 168 (1880). In the 
Rumely case the issue of authority was held to be precedent to the 
constitutional issue. Neither the Ruwmely nor the Orman case went 
so far as to hold that an allegation of authority was an essential 
element of the offense. 

Whether or not an element of a statutory offense is essential in- 
volves a question of legislative intent to be determined by the court. 
United States v. Logsdon, 132 F. Supp. 3 (W.D. Ky. 1955); see 
Reynolds v. United States, supra. The indictment must directly or 
impliedly charge all the essential elements. United States v. Deer, 
131 F. Supp. 319 (E.D. Wash. 1955); cf. United States v. Valenti, 
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74 F. Supp. 718 (W.D. Pa. 1947). When considering an indictment 
as a whole, McCoy v. United States, 169 F.2d 776 (9th Cir. 1948), 
practical considerations must be kept in mind, United States v. 
Achtner, 144 F.2d 49 (2d Cir. 1944), and a necessary implication 
may be drawn from the wording of the indictment to supply an 
essential element, Wheatley v. United States, 159 F.2d 599 (4th Cir. 
1946) ; United States v. Amorosa, 167 F.2d 596 (3d Cir. 1948). An 
indictment’s sufficiency is tested by whether or not it performs in 
substance the functions which the law requires of it. United States 
v. Detroit Sheet Metal & Roofing Contractors Ass'n, 116 F. Supp. 
81 (E.D. Mich. 1953). 

A court may adhere to the policy surrounding modern pleading 
as propounded and sacthniboost gm the Federal Rules; that is, con- 
cise and brief pleading. See Hagner v. United States, supra. If the 
determination of the scope of authority be preliminary to a showing 
of pertinency, Bowers v. United States, supra, an allegation of scope 
of authority as set forth in the Eisler case indictment might be implied 
by alleging pertinency as was done in the instant case. Whether the 
questions were pertinent to the investigation presents a question of 
law. Marcello v. United States, 196 F.2d 437 (5th Cir. 1952). And 
the court may as a matter of law determine whether an essential 
element has been set forth and may at any time judge upon the 
sufficiency of the indictment. United States v. Miller, 17 F.R.D. 
486 (D. Vt. 1955); Fep. R. Crim. P. 12(b)(2). 

On the other hand, it is for the United States to show and prove 
that the question is pertinent to the matter under inquiry. Sinclair 
v. United States, supra. And a court may resolve that a particular 
fact is an essential element and specifically require its being stated 
to support an indictment. See Reynolds v. United States, supra. 

The holding in the instant case is not contrary to the modern 
design of pleading. If the authority of the tribunal will be considered 
prior to the elements of pertinency and constitutionality, the grant 
of authority should be a separate element and should be alleged in 
the indictments brought pursuant to section 192. 

Miles J. Brown. 


INTERNATIONAL LAW—ATTACHMENTS—SOVEREIGN IMMUNITY 
Doctrine Not AFFECTED BY RESTRICTIVE IMMUNITY FRoM SuitT.— 
Libellant alleged that its ship, the Virginia City Victory, was damaged 
by a lighter belonging to the Republic of Korea while the lighter was 
helping to unload rice from the ship at Pusan, Korea. Suit was 
brought in admiralty to recover for damages sustained by the steam- 
ship, jurisdiction being obtained by a writ of foreign attachment 
against respondent’s funds in a United States bank. Respondent 
moved to vacate the attachment on the grounds that as a sovereign 
it was immune from attachment and suit. Held, attachment vacated ; 
when the Department of State enters a suggestion that a foreign pow- 
er’s property is exempt from seizure, and further states that the sug- 
gestion is not affected by the Department’s favorable attitude toward 
the restrictive theory of sovereign immunity from suit, the court is 


under a duty to vacate the attachment. New York and Cuba Mail 
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Sn Co. v. Republic of Korea, 132 F. Supp. 684 (S.D.N.Y. 
1955). 

Sovereign immunity originated in the theory that states are pre- 
fectly equal and absolutely independent. It would degrade the dig- 
nity of a sovereign to submit it to the jurisdiction of an equal. Asa 
matter of comity therefore, and in reciprocal self-interest, states 
granted immunity from their courts to the arms of other sovereigns 
which came within their jurisdiction. The Schooner Exchange v. 
M’Fadden, 11 U.S. (7 Cranch) 116 (1812). Since claims of sover- 
eign immunity involve our foreign relations, they are considered ques- 
tions for the executive rather than the judicial branch, and the court’s 
proper function is to enforce the decisions of the Department of State 
as to the extent of the immunity. Republic of Mexico v. Hoffman, 
324 U.S. 30 (1945). In the Twentieth Century, with the rise of 
socialism and state trading, the continued application of the doctrine 
presented the problem of a legally immune body dealing and compet- 
ing with private individuals in commerce and industry. In May, 
1952, the Department of State, noting this fact and the trend away 
from grants of absolute legal immunity in other states, announced that 
it would thereafter follow the restrictive theory of sovereign immunity 
from suit, i.e., it would suggest to the courts sovereign immunity 
from suit for public acts (jure imperii) but not for private acts (jure 
gestionis). 26 Dep’r State Butt. 984-85 (1952). 

The principle of sovereign immunity from attachment has been long 
established. Ex parte Peru, 318 U.S. 578 (1943); The Schooner 
Exchange v. M’Fadden, 11 U.S. (7 Cranch) 116 (1812). It would 
not be open to doubt but for the Department of State’s decision to 
follow the doctrine of restrictive sovereign immunity from suit. It is 
clear that in many instances, the doctrine of sovereign immunity from 
attachment limits the application of the liberalized doctrine of im- 
munity from suit. In many actions jurisdiction can only be acquired 
by attachment of funds or property on the filing of suit. 

Public policy demands that property belonging to a sovereign and 
devoted to public use shall not be seized so as to interfere with the 
performance of sovereign functions. But it is also public policy to 
seek adjudication of claims against sovereigns. As the Department 
of State said, in its letter of May, 1952, 26 Dep’r State BULL., supra 
at 985, “[T]he widespread and increasing practice on the part of 
governments of engaging in commercial activities makes necessary a 
practice which will enable persons doing business with them to have 
their rights determined in the courts.” The problem becomes then 
one of seeking ways to obtain jurisdiction over sovereigns in those 
cases which require attachment without interfering with the function- 
ing of the sovereign by seizure of property. 

There is authority that actual seizure of propery roceeded against 
may be unnecessary. Jones v. The Richmond, 13 F. Cas, 1012, No. 
7,492 (S.D.N.Y. 1858). But the weight of authority is to the con- 
trary. The J. R. Langdon, 163 Fed. 472 (6th Cir. 1908) ; Pacific 
Coast S. S. Co. v. Bancroft-Whitney Co., 94 Fed. 180 (9th Cir. 
1899). A distinction has been made as to property difficult to pos- 
sess, ¢.g., seizure of certificates was held not essential to attachment 
of corporate stock, In re Continental Transportation & Oil Co., 17 

4 
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F.2d 434 (D.Del. 1926); personal property not capable of manual 
delivery was held within the attachment statute of Idaho, Quarles 
v. Citizen’s National Bank, 31 F.2d 40 (9th Cir. 1929) ; and attach- 
ment was considered properly served when the writ was lodged in the 
town clerk’s office where land records were kept, although the officer 
did not take possession, Steam Stone-Cutter Co. v. Sears, 9 Fed. 8 
(D.Vt. 1881). These decisions were not, however, to disturb the law 
as to taking possession, but were relaxations to meet difficult posses- 
sion problems. Also, it should be noted that in each of these actions it 
would appear that possession passed constructively to the court. It 
would appear, therefore, that precedent is opposed to attachments 
which do not include seizure of the chattels or effects attached. The 
exceptions of constructive possession are of little assistance in regard 
to the problem of attachments of the goods of a sovereign, since in 
those instances control has passed notwithstanding the fact of mainte- 
nance of actual possession. 

The levying of an attachment has the double effect of creating a 
lien and instituting an action. Pratt v. Law, 13 U.S. (9 Cranch) 
456 (1815) ; in admiralty, see 2 BENEpIct, Law or AMERICAN ApD- 
MIRALTY 346 (6th ed. 1940). Originally, the attachment laws were 
for jurisdictional purposes, 1.¢., to compel the appearance of a debtor 
over whose person jurisdiction could not be obtained by ordinary 
process. It was gradually extended to provide security for the plain- 
tiff’s claim. Under present statutes, the object of the law is, in most 
jurisdictions, to secure a contingent lien on the defendant’s property. 
7 C.J.S., Attachment, § 2b. (1937). 

Attachments should be distinguished from in rem proceedings. 
The latter are taken irrespective of —— and are binding on the 
whole world, while an attachment effects and is binding on a par- 
ticular debtor alone. The attached property is brought before the 
court merely in aid of the remedy against the individual sued. Mar- 
tin v. Wheatley, 62 F. Supp. 104 (W.D.Ark. 1945). Attachment 
partakes of the nature of proceedings in rem when no jurisdiction is 
obtained over the person in that it proceeds against the property in 
custody of the court, but it partakes of the nature of actions in per- 
sonam where jurisdiction over the debtor’s person is obtained, in 
which case a personal judgment is rendered without regard to the 
attachment. Martin v. Wheatley, supra. In admiralty the attach- 
ment is clearly in aid of suits in personam. Admiralty Rules, Rule 2, 62 
Stat. 961 (1948), 28 U.S.C. § 2073 (1952). This distinction between 
attachment and in rem proceedings is important if it is to be argued 
that attachment for purposes of jurisdiction should be treated sepa- 
rately from attachment to create a lien. Logically there is a stronger 
argument for attachment without seizure if the action is in personam 
than if the proceedings are directed at particular chattels or goods. 

In the present case there is no question of the correctness of the 
court’s decision; the Department of State had suggested immunity 
from attachment. Since jurisdiction depended on either personal 
process or attachment, Admiralty Rules, Rule 2, supra, the jurisdic- 
tion failed with the vacating of the attachment. The Department 
followed the theory of restrictive sovereign immunity from suit, 
however, by refusing to suggest immunity from suit for the Republic 
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of Korea on the grounds that it was not clearly shown that the par- 
ticular acts out of which the cause of action arose were of a purely 
governmental character. The case serves, therefore, to bring to light 
a conflict between the two doctrines of immunity which should 

in significance with the increase of state trading and the probable 
increase in the number of cases for which there is no sovereign im- 
munity from suit, but no basis for jurisdiction. 

It is suggested that since the lien is of secondary importance when 
the proceeding is in personam, there are grounds in such actions for 
attachments for jurisdiction alone without seizure. Such a step 
would eliminate a principal reason for sovereign immunity from 
attachment and enable the courts to further the public policy of 
encouraging the adjudication of disputes between individuals and 
sovereigns engaged in private acts. Donald E. McNeil. 


FEDERAL PROCEDURE—FEDERAL RULES OF CIVIL PROCEDURE— 
RIGHT OF INTERVENTION IN REVIEW OF ADMINISTRATIVE PROCEED- 
INGS.—The Secretary of Labor designated a single minimum wage for 
the entire woolen industry under the authority of section 1 of the 
Walsh-Healey Act of 1936, 49 Stat. 2036, 41 U.S.C. §35 (1952). 
Thirty-six textile companies obtained an injunction against the Secre- 
tary to prevent his enforcing such a single nation-wide wage, claim- 
ing that such determinations were required by section 1 of the act to 
be based on prevailing minimum wages in the particular or similar 
industries within each region. The Textile Workers Union and 
Hayward-Schuster Woolen Mills, Inc., a textile operator already pay- 
ing more than the minimum wage which the seem sought to 
enforce, attempted to intervene in support of the Secretary’s order. 
Both of the original parties opposed the intervention, which was 
denied by the district court. The order denying intervention was 
then appealed. Held, reversed and remanded ; denial of petitions to 
intervene without “compelling reasons” exceeds the limits of discre- 
tion granted under Rule 24 (b) of the Federal Rules of Civil Pro- 
cedure, 28 U.S.C. § 2072 (1952). Textile Workers Union of Amer- 
ica, CIO v. The Allendale Company, 24 U.S.L. Weex 2031. (D.C. 
Cir. July 14, 1955). 

Prior to 1952 it was settled by Perkins v. Lukens Steel Co., 310 
U.S. 113 (1940), that interpretations made under the Walsh-Healey 
Act were not subject to judicial review. The Fulbright Amendment 
of 1952, section 10 of the Walsh-Healey Act, 66 Srar. 308, 41 
US.C.A. § 43a (1954), provided for review of such wage determina- 
tions “by any person adversely affected or aggrieved thereby.” Al- 
though the Fulbright Amendment contains no specific language as to 
intervention, the majority here felt that it created a right of action 
bringing the case into court and that, once in court, the case was 
governed by Rule 24. 

In several instances the right of intervention has been written ex- 
ressly into a statute, thus bringing the intervenor within the scope of 
ule 24(a)(1) which provides for intervention of right when a fed- 

eral statute confers such a right unconditionally. See, e.g., Federal 
Communications Act, 48 Stat. 1094 (1934), as amended, 47 U.S.C. 
§ 402e (1952). Similarly, the Judicial Code allows for intervention 
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of right in any controversy before the Interstate Commerce Commis- 
sion. 28 U.S.C. § 2323 (1952). Where the right of intervention in 
administrative proceedings has been expressly given by statute, this 
right carries over to court proceedings. Brotherhood of Railroad 
Trainmen v. Baltimore & O. R. Co., 331 U.S. 519 (1947). 

Section 10 of the Administrative Procedure Act, 60 Strat. 243 
(1946), 5 U.S.C. § 1009 (1952), dealing generally with judicial 
review of the actions of administrative agencies, does not mention 
intervention, stating only that persons suffering legal wrong or ad- 
versely affected or aggrieved by an action shall be entitled to judicial 
review thereof. Other statutes, in providing for review of the acts 
of a particular administrative body, have also failed to discuss inter- 
vention. The courts in some instances have nevertheless held that a 
right of intervention is conferred by such statutes. Section 16(b) of 
the Securities Exchange Act of 1934, 48 Star. 881, 15 U.S.C. § 78 
(1952) has been held to give the right of intervention to stockholders 
of a corporation if the corporation itself fails diligently to prosecute 
an action under the section to recover “insider profits” on the corpo- 
ration’s securities. Pellegrino v. Nesbit, 203 F.2d 463 (9th Cir. 
1953). In Tennessee Coal, Iron & R. Co. v. Muscoda Local 123, 5 
F.R.D. 174 (N.D. Ala. 1946) the court found that section 16(b) of 
the Fair Labor Standards Act of 1938, 52 Strat. 1069, 29 U.S.C. 
§ 216(b) (1952), giving employees the right to sue for the recovery 
of overtime compensation, granted an unconditional right of inter- 
vention to such employees. Innocent non-enemy stockholders were 
held entitled to intervene on the side of the United States in a suit 
by the Government under section 9(a) of the Trading with the 
Enemy Act of 1917, 40 Stat. 411, 50 U.S.C. App. §1 (1952), as 
amended by the First War Powers Act, 55 Strat. 839 (1941), 50 
U.S.C. App. §5(b) (1952), in which the government sought to sell 
all the assets of an enemy corporation without distinguishing the 
rights of enemy and non-enemy stockholders. Kaufman v. Societe 
Internationale Pour Participations Industrielles et Commerciales, 
S.A., 343 U.S. 156 (1952). 

The courts have not always held that statutory language authoriz- 
ing judicial review also confers the right of intervention. Section 16 
of the Clayton Act, 38 Star. 737 (1914), 15 U.S.C. § 26 (1952), 
does not give a competitor the right to intervene in suits brought by 
the government under the Sherman Act. Allen Calculators, Inc. v. 
National Cash Register Co., et al., 322 U.S. 137 (1944). In Key- 
stone Freight Lines, Inc. v. Pratt Thomas Truck Line, Inc., 37 F. 
Supp. 635 (W.D. Okla. 1941) it was held that the Norris-LaGuardia 
Act of 1932, 47 Star. 70, 29 U.S.C. §§ 101-110, 113-115, did not give 
any right of intervention to unions. In another proceeding under the 
Fair Labor Standards Act, it was held that “Rule 24 is complete in 
itself and governs where intervention is sought.” Durkin v. Pet Milk 
Co., et al., 14 F.R.D. 374 (W.D. Ark. 1953). 

Permissive intervention is allowed by the Bankruptcy Act of 1938, 
52 Stat. 894, 11 U.S.C. §§ 606, 607 (1952), for cause shown. But, 
General Order 37 of the General Orders in Bankruptcy, as amended 
1939, 11 U.S.C. following section 53, states that the Federal Rules 
of Civil Procedure will be followed only insofar as they are not incon- 
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sistent with the Bankruptcy Act. Thus, there could be no absolute 
right to intervene in a suit under the Bankruptcy Act, although the 
conditions of Rule 24(a) for intervention of right were satisfied. In 
re William Jameson & Co., Inc., 3 F.R.D. 238 (S.D.N.Y. 1942). 

It is also possible that the right to intervene may be independent 
of both Rule 24 and any statute. In a case in which the United 
States sued to enjoin a Sherman Act violation and a consent decree 
was obtained which gave a pipe-line company controlled by its com- 
petitors the right to become a party to any further suit, the company 
gained rights to intervene which were not dependent on Rule 24 
inasmuch as Rule 24 is not “a comprehensive inventory of the allow- 
able instances for intervention.” Missouri-Kansas Pipe Line Co. v. 
United States, et al., 312 U.S. 502 (1941). Where the issues were 
termed complex and difficult to present, it was held that considera- 
tions of orderliness and dispatch were outweighed by the more ade- 
quate and realistic presentation of the issues which would be gained 
by allowing intervention. Crosby S. Gage & Valve Co. v. Manning, 
Maxwell & Moore, Inc., 51 F. Supp. 972 (D. Mass. 1943). 

The court in the present case stated that the provisions of Rule 24 
require other than a literal application in administrative cases since 
they were tailored to meet the demands of ordinary civil litigation. 
This was the position taken by the Supreme Court as to “atypical” 
cases in Missouri-Kansas Pipe Line Co. v. United States, supra. 
However, the Supreme Court, in the Allen Calculators case, refused a 
similar intervention which was distinguished from that in Missouri- 
Kansas Pipe Line Co. only by the property right of the petitioners. 
The Court declared that the intervention of members of the public to 
present their views may result only in an accumulation of proofs and 
arguments which do not assist the court. 

A more literal construction of Rule 24(b) was used in Jewell Ridge 
Coal Corp. v. Local 6167, 3 F.R.D. 251 (W.D. Va. 1943), where, in 
an action under the Fair Labor Standards Act, it was held that a 
“general interest” in the subject matter of a suit is not sufficient to 
present a “claim or defense” in common with the original action as 
required by Rule 24(b). In another Fair Labor Standards Act suit, 
Durkin v. Pet Milk, supra, it was held that since independent milk 
haulers would not be “bound” by an injunction against the defendant 
and were adequately represented by the existing parties, intervention 
would be denied, 

A broad construction of Rule 24 has also been urged. United 
States v. C. M. Lane Lifeboat Co., Inc., et al., 25 F. Supp. 410 
(E.D.N.Y. 1938), stated that there should be a liberal construction 
of Rule 24 even though petitioner admittedly had no right of action 
against the government, which had brought suit against the appli- 
cant’s surety. A liberal construction has also been given to Federal 
Rule 24(b), allowing permissive intervention where there is no evi- 
dence that such intervention will cause delay or prejudice to the orig- 
inal parties. Brotherhood of L. Engineers v. Chicago, M., St. P., & 
P. R. Co., 34 F. Supp. 594 (E.D.Wisc. 1940). Nor is a direct per- 
sonal or pecuniary interest in the subject of the litigation necessary 
for permissive intervention. Securities and Exchange Commission 
v. U. S. Realty & Improvement Co., 310 U.S. 434 (1940). 
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The granting or denial of permissive intervention is discretionary 
with the trial court and is reversible only for a clear abuse of discre- 
tion. Clark v. Sandusky, et al., 205 F.2d 915 (7th Cir. 1953). How- 
ever, an order denying a request for permissive intervention is appeal- 
able. Cameron v. President and Fellows of Harvard College, et al., 
157 F.2d 993 (1st Cir. 1946). 

The principal case bases its decision directly on the holding in 
Wolpe, et al. v. Poretsky, et al., 144 F.2d 505 (D.C. Cir. 1944), cert. 
denied, 323 U.S. 777 (1944). There it was held that petitioners, 
property owners who wished to intervene on the side of the Zoning 
Commission, were entitled to intervention of right. The court then 
added that petitioners who “have such a vital interest in the result of 
[the] suit . . . should be granted permission to intervene as a matter 
of course (italics ours) unless compelling reasons against such inter- 
vention are shown.” The court here then concluded that under the 
reasoning of the Wolpe case there had been an abuse of discretion by 
the district court in denying intervention. 

It is believed that the holding in the present case unnecessarily 
broadens the scope of intervention. By requiring the evidence of 
“compelling reasons” before permissive intervention will be denied, 
and by concluding that the terms of Rule 24 need not be literally 
applied, the court would seem to open the door to intervention by any 
interested party in cases dealing with administrative actions. While 
the decision is in line with others limiting the discretion of the trial 
judge in the matter of intervention, Clark v. Sandusky, supra; 
Brotherhood of Locomotive Engineers v. Chicago, M., St. P. & P. 
R. Co., supra; United States v. Paramount Pictures, Inc., et al., 334 
U.S. 131 (1948), it appears to go further than any of those cases 
since the trial court’s discretion is directly limited by the “compelling 
reasons” which must be found before permissive intervention may be 
denied. More important, the court in paving the way for a wider 
intervention under the judicial review sections of the various acts 
regulating administrative bodies apparently gives standing to inter- 
vene to a whole new class of “interested” persons by its determination 
of a broad standing to sue along with a holding which makes permis- 
sive intervention almost a right. In view of the crowded conditions 
of the courts and the delay that is inherent to some extent in any 
intervention, it is felt that all interests would be better served by a 
more rigid construction of Rule 24 and a use of the brief amicus 
curiae by such interested persons. Eugene H. Ruark, Jr. 





Lasbor LAw—DISCHARGE FOR CAUSE—FINDING oF DiIscRIMINA- 
TION—POWER OF THE BoarD TO DRAW INFERENCES ON CONFLICT- 
ING Evipence.—Employee was discharged by respondent for viola- 
tion of company regulations. The National Labor Relations Board 
found that the real reason for the discharge was his insistence in han- 
dling other employees’ grievances. The Board found that respondent 
had violated section 8(a)(1) of the Labor Management Relations 
Act (LMRA), 61 Stat. 140 (1947), as amended, 29 U.S.C. § 158 
(a) (1) (1952) (Taft-Hartley Act), by interfering with a concerted 
activity protected by section 7 of the act. The Board petitioned for 
enforcement of its order. Held, reversed; where a legal ground for 
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discharge existed and the Board could reasonably infer a proper mo- 
tive as well as an unlawful one, the Board cannot decide that the 
discharge was improperly motivated. National Labor Relations 
Board e Huber & Huber Motor Express, Inc., 223 F.2d 748 (Sth 
Cir. 1955). 

Section 8(a)(1) of the LMRA makes it an unfair labor practice 
for an employer to interfere with, restrain, or coerce employees in 
the exercise of their rights to assist labor organizations and engage in 
concerted activities for their mutual aid and protection which rights 
are guaranteed by section 7. Section 10(c) prevents the Board from 
requiring the reinstatement of any individual if such person was dis- 
charged for cause. 61 Stat. 147 (1947), as amended, 29 U.S.C. 
§ 160 (c) (1952). Much confusion and controversy has arisen when 
these two sections are interpreted together. An inherent source of 
confusion has been the insertion of the “for cause” proviso in section 
10(c), which relates to the Board’s powers to issue remedial orders, 
rather than in section 8(a) which has reference to the substance of 
unfair labor practices. 

Senator Taft was of the view that section 10(c) was only intended 
to write existing interpretations into the statute. He explicitly set 
forth that the new section merely stated the present rule that if a man 
was discharged for cause he could not be reinstated, but if he was 
discharged for union activities he had to be reinstated; in all such 
cases the controversy was one of fact for the Board to determine. 
93 Conc. Rec. 6518 (1947). The section was put into the act to 
end any belief that engaging in union activities could be used as an 
excuse to break rules and create disorder. The Board now could not 
infer an improper motive when the evidence showed cause for dis- 
charge. H.R. Rep. No. 245, 80th Cone., Ist Sess. 42-43 (1947). 
Section 10(c) would apply with equal force whether or not the acts 
constituting the cause for discharge were committed in connection 
with a concerted activity. H.R. Rep. No. 510, 80th Cone., Ist Sess. 
39 (1947). 

The Board adopted Senator Taft’s interpretation. Burlington Mills 
Co., 82 N.L.R.B. 751 (1949). The courts had no objection in up- 
holding it. NLRB v. Dixie Shirt Co., 176 F.2d 969 (4th Cir. 1949). 
The General Counsel maintained that the proviso neither added to 
nor took away anything from the existing law. The Board would 
continue to go into the bona fides of the discharge to ascertain the 
true motives of the employer. Speech delivered before the St. Louis 
Bar Association, Nov. 3, 1947 (21 L.R.R.M. 55). The United 
States Court of Appeals for the Fourth Circuit stated that the new 
defense afforded by section 10(c) will be rejected when there is sub- 
stantial evidence on the record as a whole indicating discriminatory 
discharge. NLRB v, Dixie Shirt Co., supra. 

The majority of decisions before and directly after section 10(c) 
became effective make evident a limited scope of review. NLRB v. 
Columbia Products Corp., 141 F.2d 687 (2d Cir. 1944); Hartsell 
Mills Co. v. NLRB, 111 F.2d 291 (4th Cir. 1940) ; NLRB v. Dizie 
Shirt Co., supra, One court admitted that some of the Board’s deci- 
sions had been sustained even when they were against the overwhelm- 
ing weight of the evidence. Wilson & Co. v. NLRB, 126 F.2d 114 
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(7th Cir. 1942). The general attitude was to uphold the Board’s 
decisions whenever there was substantial evidence on the record. 
NLRB v. Nabors, 196 F.2d 272 (Sth Cir. 1952). The Supreme 
Court held that the power to draw either of two inconsistent infer- 
ences was a proper function for the Board. NLRB v. Nevada Con- 
solidated Copper Corp., 316 U.S. 105 (1942). 

Some courts refused to let the Board carry its interpretative poli- 
cies to unreasonable extremes and denied enforcement of reinstate- 
ment orders where grounds for the discharge had been substantiated 
even though the Board had found that the true purpose had been 
violative of the act. Wyman-Gordon Co. (Ingalls Shepard Division) 
v. NLRB, 153 F.2d 480 (7th Cir. 1946). 

The Board has had to resort to circumstantial evidence in their 
task of searching the mental processes of the employer to ascertain 
the true purpose of a discharge. NLRB, Third Annual Report, pp. 
81-83 (1938). Some of the factors which the Board considers are: 
(1) The anti-union attitude of the employer, Leisure Lads, Inc., 112 
N.L.R.B. No. 38 (1955) ; (2) the aggressiveness of the employee in 
union activities, Lewisburg Chair & Furniture Co., 112 N.L.R.B. No. 
90 (1955) ; (3) the time lapse between union activity and discharge, 
Hearst Publishing Co., 113 N.L.R.B. No. 40 (1955); and (4) dis- 
og treatment among employees, Clinton Foods Inc., 112 N.L.R.B. 

o. 37 (1955). The circuit courts have generally approved such 
methods. NLRB v. San Diego Gas & Electric Co., 205 F.2d 471 
(9th Cir. 1953) ; Shell Oil Co. v. NLRB, 128 F.2d 206 (5th Cir. 
1942) ; NLRB v. Robbins Tire & Rubber Co., 161 F.2d 798 (Sth 
Cir. 1947). 

There was evident dissatisfaction with a too narrow application of 
the substantial evidence rule. Attorney General's Committee on 
Administrative Procedure, Final Report, p. 92 (1941). There was 
disapproval of court practices in permitting decisions of the Board 
to stand on mere inferences, conjectures, or presumed expertness. 
H.R. Rep. No. 245, 80th Cone., Ist Sess. 41 (1947). Congress 
amended section 10(e) to require that the findings of fact to be con- 
clusive must be supported by substantial evidence on the record con- 
sidered as a whole. 61 Stat. 147 (1947), as amended, 29 U.S.C. 
§ 160(e) (1952). Senator Taft declared that this section gave greater 
review power to the courts and consequently more opportunity to 
reverse unjust decisions. 93 Conc. Rec. 3839 (1947). 

The Supreme Court held that section 10(e) did not change the 
existing scope of review reaffirming the Board’s power to draw either 
of two conflicting inferences. Nevertheless the Court stated that the 
substantiality of the evidence had to take into account any contra- 
dictory evidence or evidence from which conflicting inferences could 
be drawn—whatever in the record fairly detracts from its weight. 
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). The power 
to draw reasonable inferences due to their presumed expertness in the 
field of labor was reiterated. Radio Officers’ Union of the Commer- 
cial Telegraphers Union, AFL v. NLRB, 347 U.S. 17 (1954). The 
circuit courts continued their reviewing procedures unchanged. 
NLRB v. Kobritz, 193 F.2d 8 (1st Cir. 1951). Few courts recog- 
nized that a different attitude was required. NLRB v. San Diego 
Gas & Electric Co., supra. 
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A few recent cases have given a broader interpretation to section 
10(c). NLRB v. Houston Chronicle Pub. Co., 211 F.2d 848 (5th 
Cir. 1954). In that case the Board found that there was evidence 
from which to infer an unlawful motive. The Fifth Circuit refused 
enforcement, holding that when there was evidence justifying a dis- 
charge the Board could not infer an improper motive. Another deci- 
sion by the Fifth Circuit set aside the Board’s finding of improper 
motive and refused to order reinstatement. NLRB v. Blue Bell, Inc., 
219 F.2d 796 (Sth Cir. 1955). In that case the discharged employee 
called the employer’s vice-president a liar ; this time the court charged 
the Board with relying on repeated inferences and warned them 
against substituting their own ideas of business management for those 
of the employer. See also NLRB v. American Thread Co., 210 F.2d 
381 (5th Cir. 1954). 

Although not squarely on the issue of weighing conflicting evi- 
dence, a recent Supreme Court case gave a substantive effect to sec- 
tion 10(c). The Court upheld a discharge on the basis of disloyal 
conduct as constituting cause for discharge. NLRB v. Local 
1229, International Brotherhood of Electrical Workers, 346 U.S. 464 
(1953). The dissent stated that such interpretation would open the 
— 4 individual judgment by the courts and the Board. 346 U.S. 
at ‘ 

The rule in the instant case will have application in those cases in 
which the scales are about equally balanced—where the Board could 
reasonably infer a proper motive as well as an improper one. In such 
cases the Board will be required to accept the employer’s reason for 
discharge even though there is substantial evidence on the record as 


a whole from which the Board could have inferred an improper mo- 
tive. The court in rejecting Senator Taft’s interpretation and adopt- 
ing the views taken in the House Report, H.R. No. 245 supra, p. 43, 
will be imposing a stricter rule than the substantial evidence on the 
record as a whole test used in upholding board findings of unfair 
labor practices. F. Acevedo, Jr. 


Lasor LAW—REINSTATEMENT OF STRIKERS—EMPLOYER CoNn- 
DONATION OF UNPROTECTED ACTIVITIES.—On failure to establish bar- 
gaining negotiations with the employer, the union representing the 
employees called a strike so timed as to cause potential damage to the 
employer’s plant. When the striking employees offered to return to 
work, the employer refused to reinstate them except as new employees 
because of their violation of a plant rule prohibiting employees from 
leaving the plant without notice or permission. The National Labor 
Relations Board (NLRB) found that, although some of the strikers 
had engaged in unprotected activity for which they might have been 
discharged, the employer, by not asserting the unprotected activity 
as the basis for its refusal to offer reinstatement, had waived its rights 
and thereby condoned that activity. Refusal to reinstate the strikers 
was therefore found to be discriminatory in violation of §8(a)(3), 
Labor Management Relations Act (LMRA), 61 Start. 140 (1947), 
as amended, 29 U.S.C. § 158(a)(3) (1952). The NLRB petitioned 
for enforcement of its order against respondent employer requiring 
reinstatement of all employees. Held, enforcement denied and cause 
remanded; employer condonation of unprotected strike activity may 
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be found only where some positive act of forgiveness is clearly shown. 
Cin 1988) Marshall Car Wheel & Foundry Co., 218 F.2d 409 (5th 
ir. ; 

The NLRB, in enunciating its condonation theory, has said that 
where an employer condones his employees’ participation in unpro- 
tected activities he waives whatever rights he may have had to dis- 
cipline them for such activities. MacKay Radio & Telegraph Co., 
96 N.L.R.B. 740 (1951). In that decision it was further stated that 
the theory was applied in situations where violence or other similar 
conduct appeared during the course of otherwise lawful, although 
not always protected, concerted activity, or where the concerted ac- 
tivity had been held by the NLRB to be unprotected for policy rea- 
sons. In one of the first decisions involving this principle, the em- 
ployer solicited the return of all striking employees, making no dis- 
tinction between those who had or had not engaged in unprotected 
activity. Stewart Die Casting Corp. v. NLRB, 114 F.2d 849 (7th 
Cir. 1940), cert. denied, 312 U.S. 680 (1941). In that case a sit- 
down strike was involved, and it was argued that such action was 
unprotected and terminated the employer-employee relationship. The 
Court, citing NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 
(1939), agreed that the unlawful character of the action furnished 
cause for discharge, but held that since the employer had not raised 
the question of the status of the sit-down strikers prior to or at the 
time of the strike settlement, he could not do so later. In a subse- 
quent decision the United States Court of Appeals for the Seventh 
Circuit again held that when an employer invited sit-down strikers to 
return to their former positions, he thereby waived his rights to treat 
the employees as wrongdoers. NLRB v. Aladdin Industries. Inc., 
125 F.2d 377 (7th Cir. 1942), cert. denied, 316 U.S. 706 (1942). 

In the period immediately following a strike which has involved 
conduct on the part of the strikers which would justify discharge, the 
employer is free to consider the practical necessities of his business 
operations and to offer reemployment to any employees he chooses. 
NLRB v. Fansteel Metallurgical Corp., supra. So it is said that where 
an employer sees fit to waive the misconduct of certain of his em- 
ployees, he does not necessarily waive the right to reject other em- 
ployees in the same category. NLRB v. Clearfield Cheese Co., 213 
F.2d 70 (3d Cir. 1954). It is proper, therefore, to offer reinstate- 
ment only to employees who have not engaged in such conduct as 
would merit discharge. Maurice Embroidery Works, 111 N.L.R.B. 
No. 171 (1955). Similarly, an offer of reinstatement may be made 
conditionally. Where the end of a boycott was made the condition 
for reinstatement df union officers, an employer was held to have 
waived the right to refuse reinstatement only as to those who actually 
disassociated themselves from the boycott activity. Hoover Co. v. 
NLRB, 191 F.2d 380 (6th Cir. 1951). Again, where the offer 
of reinstatement was conditioned upon the union’s ending a strike 
on a certain day, and the strike thereafter continued for the same pur- 
poses, the Board held that although the strike activity may have been 
condoned by this offer, the continuation of the strike was not. In the 
matter of Thompson Products, Inc., 72 N.L.R.B. 886 (1947). Where 
the only condition imposed was a time limit within which the employ- 
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ees were to return to work, and the time limit was not met, dis- 
charges were held not to be discriminatory. In the Matter of United 
Elastic Corp., 84 N.L.R.B. 768 (1949). But even an unconditional 
offer to reinstate all strikers may be held not to condone the activity 
of certain employees if they are found not to be within the terms of 
the settlement agreement. In NLRB v. Warner Bros. Pictures, 191 
F.2d 217 (9th Cir. 1951), a settlement agreement resolving a juris- 
dictional dispute was held not to include wildcat strikers whose jobs 
were not the subject of the dispute. However, when condonation is 
found, the issue of the legality of the original strike becomes quite 
irrelevant. The condonation wipes the slate clean, and a subsequent 
refusal to reinstate employees may properly be held to be a separate 
and distinct violation of the LMRA. NLRB v. E.A. Laboratories, 
188 F.2d 885 (2d Cir. 1951), cert. denied, 342 U.S. 871 (1951). 

The basis of the doctrine of condonation seems to rest upon the 
continuity of the employer-employee relationship during periods of la- 
bor strife. Stewart Die Casting Corp. v. NLRB, supra. See Cox, 
The Right to Engage in Concerted Activities, 26 Inv. L.J. 319 
(1951). When an employer continues to recognize that relationship 
after the strike is terminated, subsequent disciplinary action based 
on misconduct during the strike may be found to be discriminatory. 
NLRB v. Acme-Evans Co., 130 F.2d 477 (7th Cir. 1942), cert. de- 
nied, 318 U.S. 772 (1943); NLRB v. Wallick, 198 F.2d 477 (3d 
Cir. 1952). This seems to be particularly true where the employees 
who are discharged or refused reinstatement are leaders in the strike 
activity or union officials. In the Matter of Alabama Marble Co., 83 
a 1047 (1949), enforcement granted, 185 F.2d 1022 (5th Cir. 
1951). 

However, the NLRB has limited misconduct which may be con- 
doned to that which is not illegal under the LMRA. MacKay Radio 
& Telegraph Co., supra. In that case the Board explained that con- 
donation was allowed when the conduct in question jeopardized the 
interest of the employer and involved no consideration of basic public 
policy. The Board held that to give effect to condonation where the 
conduct involved violated the LMRA would be to encourage conduct 
subversive to the statute. 

At one time it was thought that because an employer reinstated 
some strikers who had engaged in misconduct for which they might 
have been discharged, he thereby waived the right to discharge other 
strikers in the same category. In the Matter of Fafnir Bearing Co., 
73 N.L.R.B. 1008 (1947). In later decisions, however, the Board 
has held that an employer does not waive or condone the misconduct 
of all strike participants when it rehires some of them. Longview 
Furniture Co., 100 N.L.R.B. 301 (1952). Where a strike has ended 
in a settlement agreement, by the terms of which the employer has 
reserved to itself the right to discipline or discharge for misconduct, 
the reinstatement of some strikers will not be held to waive this right. 
Maurice Embroidery Works, supra. If a settlement agreement con- 
tains no provisions for discipline of employees responsible for miscon- 
duct, a finding of condonation will not be allowed to stand if it is 
thought that the agreement by the employer contemplated rehiring on 
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a new employee basis rather than reinstatement. NLRB v. Clearfield 
Cheese Co., supra. 

Positive acts by the employer which may be found to constitute con- 
donation have included a statement in open court that all strikers 
would be reinstated if they presented themselves for work. NLRB v. 
E.A. Laboratories, supra. However, in a case where the employer 
had reserved the right to discipline strikers guilty of misconduct, a 
shrug of the shoulders in response to a strike leader’s question as to 
whether he was included was held not to constitute condonation. 
Merck & Co., 110 N.L.R.B. 67 (1954). Silence on the part of the 
employer as to its intention to avail itself of the right to discharge 
may be interpreted in different ways depending upon the attendant 
circumstances. When a union sent the employer a letter indicating 
a desire to end the strike and return to work, and the employer re- 
plied saying that the plant would reopen at a later date, it was held 
that although the employer had given no clear indication of such 
intention he was free to refuse reinstatement to strike leaders. NLRB 
v. Dorsey Trailers, Inc., 179 F.2d 589 (5th Cir. 1950). On the 
other hand, where the employer solicited striking employees to re- 
turn to work, without indicating any lawful reason for failing to re- 
instate them to their former positions, it was held that the issue of the 
unprotected strike could not be used later as a defense to a charge of 
discrimination. California Cotton Cooperative, 110 N.L.R.B. 1494 
(1954). 

The time at which an employer raises the question of his right to 
discharge strikers may be important. Where the issue was raised 
two years after the event, a finding of condonation was upheld. 
NLRB v. Wallick, supra. Again, where an employee applied for 
work but was told that he would be reinstated as soon as work was 
available, the employer was not allowed to raise the question of his 
participation in unprotected activity later. Stilley Plywood Co., 94 
N.L.R.B. 932 (1951). However, where lack of work was given as 
the reason for a refusal to reinstate employees, and no affirmative 
indication was given that reinstatement would be offered later, the 
employer was not denied the right to use the unprotected activity as 
a defense to a charge of discrimination. Longview Furniture Co., 
supra. 

7 the instant case the court states that where strike misconduct is 
clearly shown, condonation may not lightly be presumed from silence 
or equivocal acts or statements, but must appear from a positive act 
of the employer indicating forgiveness and an intention to treat the 
guilty employees as though their misconduct had not occurred. In 
the period immediately following a strike, particularly a strike which 
has lice accompanied by violence or damage to the employer’s busi- 
ness operations, a certain amount of tension will undoubtedly exist 
between the employer and his employees, and between those employees 
who had engaged in the strike and those who had not. This period 
may be made even more difficult by requiring the employer to rein- 
state those employees whom he may legally discharge as responsible 
for the misconduct. Since a finding of condonation based on tenuous 
grounds may result in an order that will do more to exacerbate em- 
ployer-employee relationships that to promote industrial peace, it 





RECENT CASES 357 


would seem that an employer’s waiver of his legal right to discharge 
employees engaged in unprotected activity should be found only where 
there is that clear indication of the employer’s intention to forgive and 
forget which the court in the instant case finds necessary. 


Arthur D. Kelso, Jr. 


Lazor LAW—REMOVAL FROM STATE TO FEDERAL CouRT—EFFECT 
or ReFusat By NLRB To Exercise Its EXcLusive JuRIsDICTION.— 
A union instituted action in a federal district court to gain relief 
from a New Mexico state court injunction restraining the union from 
the peaceful picketing of a store. A prior action involving the same 
parties had been removed from a state to a federal court where it was 
held that the state court was without jurisdiction to interfere with 
the picketing activities since the field had been federally preempted by 
the enactment of the Labor Management Relations Act (LMRA), 
61 Strat. 136 (1947), 29 U.S.C. §§ 141-197 (1952). The union 
contended that this decision was res judicata with respect to the 
present attempt by the state court to enjoin the union. This argu- 
ment was not accepted, and the district court had refused to grant 
the requested injunction, holding that the NLRB in refusing to act 
due to self-imposed jurisdictional limitations, had waived its exclusive 
authority and thereby had revested jurisdiction in the state court. 
Held, reversed; the fact that the board refused to act did not have 
the effect of revesting jurisdiction in the state court. Retail Clerks 
Local 1564, AFL v. Your Food Stores of Santa Fe, Inc., 225 F.2d 
659 (10th Cir. 1955). 

This case raises two interrelated issues; (1) The correctness of 
the removal of injunction proceedings in a labor controversy from 
a state to a federal court, and (2) the effect of a refusal by the NLRB 
to exercise its exclusive jurisdiction. The removal question will be 
considered first. 

United States district courts have jurisdiction of any civil action 
or proceeding arising under any act of Congress regulating commerce. 
61 Stat. 931, 28 U.S.C. § 1337 (1948). The initial litigation in the 
prior suit was removed to the federal court under this statute. 121 
F. Supp. 339 (D.N.M. 1954). The court held that: (1) the state 
court was without jurisdiction because section 10(a) of the LMRA 
vests exclusive jurisdiction of unfair labor practices in the NLRB; 
and, (2) the federal court is without jurisdiction to grant equitable 
relief in an action brought by a private party in respect to a labor 
controversy within the act. The latter proposition was established in 
Amalgamated Clothing Workers v. Richman Brothers, 348 U.S. 511 
(1955). Only on a proper petition from the NLRB in aid of its 
jurisdiction does a federal court have authority to grant an appro- 
priate restraining order. Section 10(j) LMRA; Capital Service, 
Inc. v. NLRB, 347 U.S. 501 (1954). 

It has been held that a federal district court has original jurisdic- 
tion to remove an action arising under the LMRA, Pocahontas Term. 
Corp. v. Portland Bldg. and Const. Tr. Co., 93 F. Supp. 217 (D. 
Maine 1950)-; even though the federal court after removal has no 
power to grant the injunctive relief prayed for, Direct Transit Lines, 
Inc. v. Local Union No. 406, 199 F.2d 89 (6th Cir. 1952). But 
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these cases have not generally been followed, many courts feeling 
that no right of removal should exist when, under the Norris-La 
Guardia Act, 47 Stat. 70 (1932), 29 U.S.C. §§ 101-115 (1952), the 
federal court has no jurisdiction to grant the primary relief sought. 
Hat Corp. of America v. United Hatters, 114 F. Supp. 890 (D. Conn. 
1953). See also Amazon Cotton Mill Co. v. Textile Workers Union, 
167 F.2d 183 (4th Cir. 1948). In the Richman Brothers case, supra, 
before the union sought an injunction from the federal court it had 
attempted removal, but had failed because the district court consid- 
ered itself to be without jurisdiction. 114 F. Supp. 185 (N.D. Ohio 
1953). In the instant case the removal proceeding in the district 
court was successful because the employer did not appeal and made 
no motion to remand the cause to the state court. The anomalous 
position taken by the court in the instant case—that it could properly 
remove the cause but at the same time could grant no affirmative 
relief on behalf of private litigants—is apparent, and its validity is 
somewhat doubtful. 

Seven weeks after this decision the Regional Director of the NLRB 
advised both parties that the employer’s interstate operations did not 
meet any of the newly announced standards for the assertion of juris- 
diction. 1 CCH Las. L. Rep. 41610 (4th ed. 1955); or see 34 
L.R.R.M. 76 (1954). The NLRB is not bound to exercise juris- 
diction in all cases to which the LMRA applies even though it has 
the power to do so. NLRB v. Denver Bldg. and Const. Trade Coun- 
cil, 341 U.S. 675 (1951). 

The employer then secured a second injunction from the state 
court and the union brought the instant suit in the federal court to 
enjoin the state court’s action. In this case the basis for jurisdiction 
was correct since it was to protect the federal court’s own prior judg- 
ment. 62 Stat. 968, 28 U.S.C. § 2283 (1948). The federal court, 
which earlier had dissolved the state injunction, was now presented 
with the problem of having to interpret the scope of federal pre- 
emption under the LMRA: That is, to what extent is preemption 
governed by inaction on the part of the NLRB? In regard to this 
problem the court observed, “The situation which creates an appar- 
ent legal vacuum is not one which appeals to a court.” Your Food 
Stores of Santa Fe v. Retail Clerks Local 1564, AFL, 124 F. Supp. 
697, 703 (D.N.M. 1954). The district court therefore decided to 
treat refusal by the NLRB to exercise jurisdiction as a condition 
precedent which, when met, would permit a state court to grant relief. 

In Bethlehem Steel Co. v. N.Y. Board, 330 U.S. 767, 776 (1947) 
the Supreme Court used language which would appear to support 
the proposition that failure on the part of the NLRB to entertain a 
case would constitute an implied cession to the states, but they ex- 
pressly reserved this issue in Building Trades Council v. Kinard Con- 
struction Company, 346 U.S. 933, (1954). Where the activity (in- 
termittent, unannounced work stoppages) is not regulated by the 
LMRA either as protected or prohibited activity, it can be enjoined 
by a state court. International Union v. WERB, 336 U.S. 245 
(1949). However, a state may not prevent employer or union activ- 
ity that the NLRB is empowered to prevent. Garner v. Teamster’s 
Union, 346 U.S. 485 (1953) ; followed in Weber v. Anheuser-Busch, 
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348 U.S. 468 (1955). Nevertheless, some courts have reasoned that 
the Garner case, supra, does not control the issue presented in the 
principal case, and accordingly it has been held that a state court is 
not deprived of power to grant injunctive relief if evidence shows that 
the NLRB has declined to exercise its jurisdiction or that it would 
be futile to seek remedy before the NLRB. Cleveland v. Local Un- 
ton, 655, 16 Monroe L.R. 74 (Ct. Com. Pl. Pa. 1954). 27 CCH 
Las. L. Rep. {| 68,842 (1954). The New York Labor Relations 
Board has declared its intention of taking jurisdiction of cases affect- 
ing interstate commerce when the NLRB declines to assert its juris- 
diction. Raisch Motors v. N.Y. LRB, 18 S.L.R.B. No. 26, 35 
L.R.R.M. 1631 (1955). 

The circuit court in the instant case rejected the trial court’s pr 
sition that a vacuum should be avoided, reasoning that section 10(a) 
of the LMRA clearly states the only way in which the state can be 
vested with authority now within the exclusive purview of the LMRA. 
Section 10(a) provides for cession to the states “by agreement” ex- 
cept where the applicable provision of the state statute is inconsist- 
ent. United Office and Professional Workers of America v. Smiley, 
77 F. Supp. 659 (M.D. Pa. 1948). To date there have been no 
successful cession agreements under this provision. 

A Michigan court has handed down one of the strongest opinions 
against the state’s authority, finding no jurisdiction in the state in 
the absence of an actual refusal to act by the NLRB. Universal Car 
and Service Co. v. I.A.M., (Cir. Ct. Kent Co. Mich.), 27 CCH Las. 
L. Rep. 68,825 (1954). A state labor relations board was held to 
be without jurisdiction where the conduct complained of was an unfair 
labor practice under both the LMRA and the state act, and where 
there was no clear showing that the NLRB would have declined jur- 
isdiction. N.Y. SLRB v. Wags Transportation System, 284 App. 
Div. 883, 134 N.Y.S.2d 603 (1954). 

In seeking its injunction in the principal case the union contended 
that since the case involved the right of peaceful picketing, which is 
protected activity under section 7 of the LMRA, a state court has no 
jurisdiction because a state injunction would be in conflict with this 
federally protected right. But, the union then argued, neither does 
this case come within the exclusive jurisdiction of the NLRB, because 
the unfair labor practice provisions of section 8(a) (where the NLRB 
has exclusive jurisdiction) are prohibitions against employer inter- 
ference with employees’ rights under section 7. Where it is the state 
by its injunction and not the employer which is interfering, the fed- 
eral court has jurisdiction to enjoin state interference with a feder- 
ally protected right. See Hill v. Florida, 325 U.S. 538 (1945) ; 
American Federation of Labor v. Watson, 327 U.S. 582 (1946). 
However, there was no ruling on this argument since the decision 
in favor of the union was based on the doctrine of res judicata. 

Congress was aware that the LMRA would preempt the field inso- 
far as commerce, within the meaning of the Act, was concerned. 
H.R. Rep. No. 245, 80th Cong., Ist Sess. 44 (1947). See also Bus 
Employees v. Wisconsin Board, 340 U.S. 383, 397 (1951). Because 
of the need for more liberal cession in cases where the NLRB refused 
to act, a recommendation was proposed to the Eighty-third Congress 
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"ip iy not passed. See S. Rep. No. 11211, 83 Cong., 2d Sess. 28 
Although the removal proceeding by which the union secured a 
dissolution of the state court’s temporary restraining order in the first 
instance was very possibly incorrect, the application of the doctrine 
of res judicata made that decision binding. The result is a situation 
wherein neither the federal nor the state courts can grant relief even 
though the NLRB refuses to exercise its jurisdiction. As noted 
above, courts look with disfavor on a situation where the parties are 
unable to secure a hearing. However, the express language of sec- 
tion 10(a). as well as the legislative history of the LMRA make it 
questionable whether the jurisdiction of the state courts should depend 
on the changing jurisdictional criteria of the NLRB. One of the 
principal purposes of the LMRA was to provide for uniformity in the 
handling of these problems, but if the jurisdiction of the state courts 
is to be determined by action or inaction on the part of the NLRB, 
the courts and litigants will never be certain where actual jurisdiction 
should lie. Jack Bonney. 


Lasor LAw—COLLECTIVE BARGAINING—DvutTy OF EMPLOYER TO 
Furnish Economic Data.—During negotiations for renewal of a 
collective bargaining agreement the employer refused to grant a re- 
quested wage increase contending that to do so would impair its 
competitive position in the industry. To support its contention the 
employer offered to produce wage records and data on contracts it 
had lost to competitors. Considering the data offered inadequate, the 


union requested complete documentation of the employer’s financial 
status including dividends paid over a ten year period, a detailed 
account of manufacturing costs, and further demanded that an ac- 
countant be allowed to examine the company’s books. The National 
Labor Relations Board (NLRB) stated it to be settled law that 
when an employer seeks to justify the refusal of a wage increase 
upon an economic basis, good faith bargaining under section 8(d) of 
the Labor Management Relations Act (LMRA), 61 Star. 142 
(1947), as amended, 29 U.S.C. § 158 (1952) (Taft-Hartley Act) 
requires that upon request the employer attempt to substantiate its 
position by reasonable proof. The employer was ordered to furnish 
the union with such statistical and other information as would sub- 
stantiate its position of economic inability to pay the requested wage 
increase. Held, enforcement denied and order set aside; the LMRA 
does. not require good faith bargaining with respect to matters which 
lie within the province of management. The employer must bargain 
with a sincere desire to reach an agreement but it need not substan- 
tiate statements made in the course of bargaining. NLRB v. Truitt 
Manufacturing Company, 224 F.2d 869 (4th Cir. 1955), cert. granted, 
24 U.S.L. Week 3162 (U.S. Dec. 12, 1955) (No. 486). 

Section 8(d) of the LMRA provides that the employer and the 
representative of the employees have an obligation to “. . . confer 
in good faith with respect to. wages, hours, and other terms and 
conditions of employment, . . . but such obligation does not compel 
either party to agree to a proposal or require the making of a con- 
cession, .. .” Congress has thus imposed a state of mind require- 
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ment upon the parties without providing any objective test of what 
constitutes good faith in bargaining. Working within this framework 
the NLRB and the courts have attempted to give meaning to the 
statute. With respect to the importance of furnishing relevant in- 
formation the NLRB, even prior to the enactment of the Taft-Hartley 
Act, stated that communication of facts peculiarly within the knowl- 
edge of either party is the essence of the bargaining process. S.L. 
Allen & Company, Inc., 1 N. L. R. B. 714, 728 (1836). 

With firm judicial support the NLRB has developed the doctrine 
that upon request of the union the employer must furnish all pertinent 
wage information. NLRB v. Whitin Machine Works, 217 F.2d 593 
(4th Cir. 1954). This includes data on competitor’s wage rates 
known to the employer. Sherman Williams Company, 34 N. L. R. B. 
651 (1941), enforcement granted, 130 F.2d 255 (2d Cir. 1942). The 
employer cannot rely upon a contention that such information is con- 
fidential. Aluminum Ore Company v. NLRB, 131 F.2d 485 (7th 
Cir. 1942). The union need not even make an initial showing of 
relevance. NLRB v. Yawman & Erbe Manufacturing Company, 
187 F.2d 947 (2d Cir. 1951). Even when the employer bargains 
in good faith in all other respects he will be required to furnish 
requested wage details. NLRB v. Whitin Machine Works, supra. 
Employers have also been required to furnish seniority information, 
NLRB v. New Britain Machine Company, 210 F.2d 61 (2d Cir. 
1954), and time study data, NLRB v. Otis Elevator Company, 208 
F.2d 176 (2d Cir. 1953). In the instant case the court referred to 
its opinion in the Whitin case, supra, and was careful to point out a 
distinction between wage data and matters it considered within the ex- 
clusive province of management such as dividends, manufacturing 
costs, and general financial information. 

The NLRB has not recognized this distinction but has consistently 
insisted that the union be intelligently informed. Whenever the em- 
ployer has pleaded inability to pay, he has been required to furnish 
the union with sufficient information to enable the latter to under- 
stand and discuss the issues raised by the employer in ition to 
the union’s demands. Southern Saddlery Company, 90 N. L. R. B. 
1205 (1950). However, the NLRB has moved cautiously in this 
area recognizing the necessity for balancing the interests, 4.e., pro- 
viding the union with sufficient information to promote intelligent 
and responsible bargaining without unduly invading management’s 
legitimate prerogatives. Address by General Counsel Kammholz, 
34th Pacific Management Conference, October 19, 1955. 

Whenever the NLRB has found a violation of the good faith 
requirement in an employer’s refusal to provide financial data, its 
orders have been in general terms. The employer may be required 
to make some documentation of its claim, Stger Manufacturing 
Company, 24 N. L. R. B. 444 (1940), or bargain collectively, Manville 
Jenckes Corporation and Woonsocket Rayon Com, , 30 N. L. R. B. 
382 (1941), but production of specific data has not ordered. 

To date employers have been provided with only limited guides 
for their conduct. An employer who agreed to open his books to a 
certified public accountant or a disinterested third party was held to 
have met the test. Arthur A. Dorchert d/b/a/ West Fork Cut Glass 
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Company, 90 N. L. R. B. 944 (1950). In the Southern Saddlery 
case, supra, the employer was ordered to furnish sufficient information 
to enable the union to understand and discuss the issues intelligently. 
An employer can meet the test without furnishing information con- 
cerning outside investments, a specific fiancial statement, or permitting 
examination of its current account books. McLean-Arkansas Lumber 
Company, Inc., 109 N. L. R. B. 1022 (1954). In general, the 
NLRB has held that the employer has a twin obligation of explaining 
the reasons for its position as well as supplying sufficient information 
to the union to enable it to bargain intelligently on the economic 
issues. 

In the only other court decision on this issue the Second Circuit 
has given support to the law as developed by the NLRB. NLRB v. 
Jacobs Manufacturing Company, 196 F.2d 680 (2d Cir. 1952). Al- 
though there the employer had refused to negotiate further, the ques- 
tion of the employer’s duty to furnish economic data was properly 
presented, and the court held that a bare assertion of a conclusion 
by the employer that it was financially unable to grant a wage increase 
made upon facts undisclosed and unavailable to the union did not 
satisfy the bargaining requirement of the LMRA. The employer was 
ordered to substantiate its position, but the court would not require 
it to prove that it was right in its business judgment nor produce 
any specific records. 

In the instant case the court assumed that enforcement of the 
NLRB order would require an opening of the company books as 
requested by the union thereby forcing the employer to make a con- 
cession. Since the NLRB did not order production of specific docu- 
ments this question was not presented to the court. Furthermore 
an examination of NLRB decisions does not support a conclusion 
that the NLRB disagrees with the undesirability of such a require- 
ment. The court observed that disclosure of confidential matters 
could conceivably be used to the employer’s great disadvantage. The 
employer here did not give any such reason for its refusal so that 
issue was not presented to either the NLRB or the court. 

The court has broadly rejected the reasoning of the NLRB and 
has flatly denied that an employer has any duty to substantiate state- 
ments made during the course of bargaining. On this point the instant 
case is in complete disagreement with the NLRB and the Second 
Circuit interpretation of the good faith bargaining requirement of 
the LMRA. In order to support its finding that the employer here 
did bargain with a sincere desire to reach an agreement the court has 
misinterpreted the law as it previously existed. The decision, if it 
remains in force and is applied beyond the facts of this case, will 
considerably narrow the scope of collective bargaining and impair 
the long established doctrine of joint responsibility and participation 
emphasized in the LMRA. Robert M. Sweeting. 


PATENTS—COMPENSATION FOR Use Prior To ISSUANCE OF PatT- 
ENT UNDER INVENTION Secrecy Act.—An order of secrecy was 
placed upon plaintiff’s application for a patent but was rescinded prior 
to a notice of allowance. 35 U.S.C. § 181 (1952). After the notice 
of allowance had been received, a second order of secrecy was invoked 
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and later rescinded. Pursuant to 35 U.S.C. § 183 (1952), plaintiff 
applied to the agency which caused the secrecy order to be issued for 
compensation for use made of his invention prior to issuance of his 
patent. This was denied for the reason that no departmental use was 
said to have been made of the invention. Plaintiff did not make any 
claim for damage resulting from the issuance of the order of secrecy. 
Upon the basis of the wording in section 183 providing for appeal of 
the agency’s decision in the Court of Claims or a District Court of 
the United States for an amount which when added to the award 
shall constitute just compensation, plaintiff brought this action for 
the just compensation which had been denied him by the agency. 
Held: A district court only has jurisdiction to assess damages where 
liability therefore has been acknowledged by the agency. Robinson 
oa States, 128 F. Supp. 184, 104 U.S.P.Q. 243 (E.D.N.Y. 
) 

The Invention Secrecy Act of 1951, 35 U.S.C. $181 (1952), 
authorizes the secretary of a defense department or other appropriate 
official to issue an order that an invention for which a patent applica- 
tion has been filed be kept secret whenever publication by the grant 
of a patent would be detrimental to the national security. Publication 
or disclosure in violation of such an order amounts to abandonment 
or forfeiture of the patent. To compensate the inventor, the act pro- 
vides for an application to the agency head for compensation for 
damage caused by the order of secrecy or for the use of the invention 
by the Government. If full settlement of such a claim is not reached 
before the agency, the agency may pay up to 75 percent of the 
amount deemed proper and the claimant may bring suit in the Court 
of Claims or in a district court “for an amount which when added to 
the award shall constitute just compensation.” In the instant case, 
the court held that the statute does not authorize recovery of just 
compensation when no “award” has been granted by the agency. 

In addition to the provision for application to the agency for just 
compensation prior to the issuance of a patent, 35 U. S.C. § 183, 
supra, also provides that a claimant who has not applied to any agency 
for compensation may, after the secrecy order has been rescinded and 
his patent has issued, bring suit directly in the Court of Claims based 
on this section for damages resulting from the secrecy order. How- 
ever, in regard to this provision the court in the instant case stated 
that, “Since this plaintiff did unsuccessfully apply for compensation, 
the provision of the statute which refers to patentees who failed so 
to apply, does not affect him.” Obviously, had plaintiff not applied 
to the agency but waited until his patent had issued, he could have 
sued in the Court of Claims for just compensation for governmental 
use prior to issuance of his patent. By electing to apply to the agency, 
he has, according to this decision, exposed himself to a final decision 
based on a proclamation of non-use by the agency which is not subject 
to review by the courts. 

It was further stated by the court that, “If it be argued that the 
plaintiff should have his day in court on the issue of whether as a 
matter of fact his disclosure has been used by the government, and 
that he shouldn’t be foreclosed by a departmental assertion to the 
contrary, his remedy might lie cher Title 28 U.S.C. § 1498 (1952) 
again in the Court of Claims.” 
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Section 1498 enlarges the scope of the earlier acts upon which it 
is based, but still confines the relief to those actions based upon pat- 
ented inventions. Section 1498 contains wording which presupposes 
the existence of a patent and limits recovery to use beginning no 
earlier than the date of issuance of a patent. De Forest Radio Tele- 
phone Co. v. United States, 273 U.S. 236, 237 (1927); Rodmand 
Chemical Co. v. United States, 65 Ct. Cl. 39, cert. denied, 277 U.S. 
592 (1928). 

In Fulmer v. United States, 83 F. Supp. 137 (N.D. Ala. 1949), 
the court stated that in the absence of a contract there is no statutory 
obligation upon the government to pay compensation for the manu- 
facture or use of an invention prior to the granting of a patent except 
for such obligation as may be created or conferred by the Air Corps 
and Secrecy Acts. 

35 U.S.C. § 183, supra, is the exception available to a plaintiff to 
the general proposition that no damages can be had for infringing use 
occurring prior to the date of issuance of a patent. If a plaintiff can- 
not successfully bring suit against the government based on section 
183, he cannot recover compensation for use prior to issuance of a 
patent. 

A later decision by another district court directly conflicts with the 
Robinson case. It holds that it was not the intent of Congress to 
forever debar suit by a claimant unless the agency responsible for the 
secrecy order has made an award to him. Congress did not intend 
that the claim to the agency be a barrier from which there is no appeal 
to the Courts. Farrand Optical Co., Inc. v. United States, 106 
U.S.P.Q. 302 (S.D.N.Y. 1955). 

The legislative history of the particular section interpreted in the 
instant case shows that it differs from previous secrecy statutes merely 
in that it does not defer presentation of a claim for compensation until 
after issuance of a patent, but authorizes the agency responsible for 
the secrecy order to make full settlement or, if that cannot be effected, 
a settlement not exceeding 75 percent of just compensation. The 
claimant who fails to secure a satisfactory award or who does not 
apply for compensation may bring suit in the Court of Claims. H.R. 
Rep. No. 1028, 82nd Cong., 1st Sess. (1951) ; Sen. Rep. No. 1001, 
82nd Cong., ist Sess., 958 (1951). 

Before its enactment into law, 35 U.S.C. § 183 was before Con- 
gress as part of H.R. 4687, 81st Cong., 2d Sess. (1951). Two drafts 
of H.R. 4687 appear in an unpublished House Judiciary Committee 
transcript of hearings thereon. The first draft contained the wording: 

... [A]ny claimant who fails to secure an award satisfactory to him 
shall have the right to bring suit against the United States in the 
Court of Claims for such amount, which when added to the award, 
if any, shall constitute fair and just compensation.” (Emphasis 
added.) Informal investigation by the writer revealed that this first 
copy of H.R. 4687 was prepared and submitted to Congress by offi- 
cials of the Patent Office. 

The second draft of H.R. 4687 contained additions and deletions 
made to the first draft which provide substantially the wording as 
now appears in 35 U.S.C. § 183 ; however, six or seven “if any’s” were 
deleted, including the “if any” after “award” as italicized, supra. 
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Further informal investigation by the writer revealed that the dele- 
tions were made by a former member of the staff of the House Judi- 
ciary Committee. No written record is available as to why they were 
made, nor was there any discussion relating to this in the legislative 
history. However, the writer was able to discuss the deletions with 
the former member of the committee who had made them and was 
informed that they were merely language changes to put the bill in 
better form for presentation and were not intended to affect the sub- 
stance of the bill. The particular “if any” which qualifies “award” 
in the original draft of H.R. 4687 was but one of several “if any’s” 
appearing throughout the section which were deemed superfluous and 
not in keeping with good statutory draftsmanship. (Interview with 
Louis James Harris, May 2, 1955.) 

The writer also discussed the deletions with the officials of the Pat- 
ent Office who were responsible for the legislation and was informed 
that they had informally approved them since they also considered 
them to be merely language changes which did not alter the substance 
of the bill as originally presented. 

The Atomic Energy Act of 1946, 42 U.S.C. § 1813 (1946), contains 
the same type of “just compensation” provision as does section 183, 
supra. Hearings on the Atomic Energy Act of 1946 reveal that the 
“just compensation” provision of that act which is analogous to sec- 
tion 183, was inserted to insure that the agency involved would merel 
make a preliminary determination as to “just compensation” with 
complete review by the district court or the Court of Claims. There 
was no mention of the necessity of an award or the prior admission 
of liability by the agency before the courts could take jurisdiction. 
Hearings Before Special Committee on Atomic Energy on S-1717, 
79th Cong., 2d Sess. 58 (1945). 

The Merchant Marine Act, 46 U.S.C. § 1242 (1946), also contains 
an analogous “just compensation” provision entitling a person to sue 
the United States to recover such further sum as, when added to said 
75 percentum, will be just compensation. It has been held that, 
“. . Under this section an owner whose property has been requisi- 
tioned is given the definite right to appeal to the courts to determine 
just compensation. This right cannot be taken away from him by 
refusal of the Maritime Commission to act. . . . It seems obvious that 
it has not the power to thus set aside a right granted by an Act of 
Congress.” Latvian State Cargo and Passenger Steamship Line v. 
United States, 88 F. Supp. 290, 292, 115 Ct. Cl. 811, 814 (1950). 
Under section 1242, supra, the Maritime Commission cannot prevent 
a person from bringing suit by refusing to grant an award. 

There is no sound reason for the restrictive interpretation of the 
district court’s jurisdiction to review agency assertions of non-liability 
established by the court in the Robinson case. The court may have 
accepted the government’s argument that there could be no discovery 
process available to plaintiff because the patent was in the heavily 
classified guided missile area. However, this is no reason for refus- 
ing jurisdiction of the case, but only a factor to consider in determin- 
ing what discovery processes are available to plaintiff after the court 
has taken jurisdiction. The legislative history of 35 U.S.C. § 183 
does not disclose a congressional intent to limit judicial review to 
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those cases where the agency admits liability and grants a preliminary 
award. In view of the Farrand Optical and Latvian Steamship Line 
decisions, supra, and the wording of the original draft of H.R. 4687, 
supra, it is believed that there was no intent to make an award a 
prerequisite to district court jurisdiction. Assuming that an award 
is not necessary, it then becomes obviously untenable to maintain that 
a district court only has jurisdiction to assess damages where liability 
therefor has been agreed to by the agency. It is inconsistent to per- 
mit a plaintiff to receive a judicial determination of his claim in the 
Court of Claims if he waits an indefinite number of years until the 
secrecy order is rescinded and his patent issues, but to deny him judi- 
cial review if he takes advantage of the provision permitting him to 
apply to the agency for compensation at the time the damage or use 
a Fond from the secrecy order occurs. Joseph M. Lane. 


PATENTS—STANDARD OF INVENTION—STABILIZING EFFECT OF 
Section 103 or THE 1952 Patent Act.—In an action for patent 
infringement the defense was that the invention was not patentable 
over the prior art. The invention consisted of an added step in a 
process for coating lenses. From a judgment holding the patent 
valid and infrin the defendant appealed. Held, affirmed; the 
Patent Act of 1952 liberalizes and in effect stabilizes the standard 
of invention. The decision, written by Judge Learned Hand, states: 
“[H]ad the case come up for decision within twenty or perhaps 
twenty-five years before the Act of 1952 went into effect on January 
1, 1953, it is almost certain that the claims would have been held 
invalid ;’ however, under the standard set forth in 35 U.S.C. § 103 
(1952) the process improvement constituted patentable invention. 
Lyon v. Bausch & Lomb Optical Co., 224 F.2d 530, 106 U.S.P.Q. 1, 
(2d Cir. 1955), cert. denied, 350 U.S. —. 

Prior to the Patent Act of 1952 the only statutory standard for 
patentability was that the invention be “new and useful.” The 1952 
Act sets forth the additional requirement that the invention must not 
be obvious to a person skilled in the art. 35 U.S.C. § 103 (1952). 
The language of this section actually paraphrases language which has 
been expressed in a large variety of ways in decisions of the courts 
and was enacted explicitly to redefine the standard of patentable 
invention and thus produce a “stabilizing effect.” H.R. Rep. No. 
1923, 82d Cong., 2d Sess. 7 (1952). 

Lacking a statutory standard of invention, patent law was left by 
Congress to be completed and defined by the courts. In 1850 the 
Supreme Court set forth a standard of invention to which nearly 
every worthy decision since, dealing with patentable invention, has 
at least paid lip service. The court stated that the degree of skill 
and ingenuity essential to patentable inventiveness must be more than 
that “possessed by an ordinary mechanic acquainted with the busi- 
ness.” Hotchkiss v. Greenwood, 52 U.S. (11 How. 248, 267 (1850). 

Subsequent to the Hotchkiss case the courts attempted to para- 
phrase this standard of invention. In 1876 the Supreme Court in a 
decision written by Mr. Justice Hunt distinguished between “inven- 
tive genius” and mere “mechanical skill,” holding that the presence 
of the former, in contradiction to the latter, was necessary to qualify 
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for the protection of the patent laws. Reckendorfer v. Faber, 92 
U.S. 347, 357 (1876). Four years later Justice Swayne in a Supreme 
Court decision suggested that inventive faculty required a “flash of 
(aa). ... more or less.” Densmore v. Scofield, 102 U.S. 375, 378 

This semantic progression was continued by the Supreme Court. 
Chief Justice Fuller stated that the prerequisite of patent protection 
was “genius or invention,” indicating that the court had come to 
regard these words as synonomous and without distinction in patent 
law. Smith v. Whitman Saddle Co., 148 U.S. 674, 681 (1893). The 
term “intuitive genius” was used by Justice Brown to describe the 
required mental quality in Potts v. Creager, 155 U.S. 597, 607 (1895). 
“Inventive genius” was first set forth as the requirement by Justice 
Stone in Concrete Appliances Co. v. Gomery, 269 U.S. 177, 185 
(1925). This standard was reiterated by Justice Roberts in Mantle 
Lamp Co. v. Aluminum Products Co., 301 U.S. 544, 546 (1937). 

This development of the legal criteria for invention culminated in 
the “flash of genius” standard inaugurated by the Supreme Court in 
1941, Justice Douglas delivering the opinion. Cuno Engineering Corp. 
v. Automatic Devices Corp., 314 U.S. 8&4, 91 (1941). It is interest- 
ing to note that in almost every decision here cited the Court stated 
that more was required than the work of a skillful mechanic. Even 
in the Cuno case, supra at 90, Justice Douglas cited the Hotchkiss 
case and stated that “more ingenuity must be involved than the work 
of a mechanic skilled in the art.” Thus can there be doubt that the 
court understood what the standard was? 

Even prior to the Cuno case some lower courts recognized a dispo- 
sition on the part of the Supreme Court to insist upon a stricter test 
of invention than it had previously applied. Judge Learned Hand, 
who wrote the opinion in the instant case, was one of the first to 
recognize this trend. Buono v. Yankee Maid Dress Corp., 77 F.2d 
274, 26 U.S.P.Q. 57 (2d Cir. 1935). The Sixth Circuit also noted 
this trend. The Cleveland Trust Co. v. The Schribner-Schroth Co., 
108 F.2d 109, 43 U.S.P.Q. 204 (6th Cir. 1939). 

After the Cuno case the debate greatly increased over whether the 
Supreme Court had actually changed (raised) the standard of inven- 
tion from that enunciated in the Hotchkiss case. There were those 
decisions which held that even by the strong language of the Cuno 
case the “Supreme Court did not intend to raise the standard of orig- 
inality necessary for a patent, but only intended to restate the tradi- 
tional (Hotchkiss) test for invention.” Brown & Sharpe Mfg. Co. v. 
Kar Engineering Co., 154 F.2d 48, 51, 68 U.S.P.Q. 427, 430 (ist 
Cir. 1946), cert. denied, 328 U.S. 869 (1946). See also In re Shor- 
tell, 31 C.C.P.A. (Patents) 1062, 142 F.2d 292, 61 U.S.P.Q. 362 
(1944). 

on li many courts were of the opinion that the Supreme Court 
had stiffened in its attitude toward the patentability of inventions. 
Once again Judge Hand in Picard v. United Aircraft Corp., 128 F.2d 
632, 636, 53 U.S.P.Q. 563, 567 (2d Cir. 1942), recognized “a pro- 
nounced new doctrinal trend” which made it the duty of the lower 
courts “to follow, not resist.” See also United States Gypsum Co. 
v. Consolidated Expanded Metal Cos., 130 F.2d 888, 55 U.S.P.Q. 
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247 (6th Cir. 1942); and Falkenberg v. Bernard Edward Co., 175 
F.2d 427, 82 U.S.P.Q. 45 (7th Cir. 1949). 

The United States Court of Appeals for the Eighth Circuit in 1949 
envisioned the recent Supreme Court decisions to have increased the 
standard of invention to such an extent as to require the reversal of 
its 1936 decisions based on the law at that time and favorable to 
patentability. Alemite Co. v. Jiffy Lubricator Co., 176 F.2d 444, 
448, 82 U.S.P.Q. 349, 352, (8th Cir. 1949). 

Perhaps the best illustration of the confusion which existed prior 
to the 1952 Patent Act regarding the standard of invention may be 
found in Justice Frankfurter’s opinion in Jungersen v. Ostby & Bar- 
ton Co., 335 U.S. 560, 571 (1949) (dissenting opinion). The emi- 
nent justice, quoting Judge Learned Hand, was “baffled to know 
how to proceed” to determine the existence of inventiveness since 
“we are at once to profess to apply the system as it is, and yet in 
every concrete instance we are to decide as though it did not exist 
as it is.” Justice Jackson found the standard of invention as applied 
by the Supreme Court unfathomable, for in his dissent in the same 
case, supra at 572, he stated that “the only patent that is valid is one 
which this court has not been able to get its hand on.” 

Thus with confusion reigning in the minds of the country’s most 
eminent jurists, Congress in 1952 redefined the standard of inven- 
tion in words similar to those used by the Supreme Court in the 
Hotchkiss case. 35 U.S.C. § 103 (1952). Since its enactment, the 
courts and writers have debated whether this section changed the 
standard of invention just as the courts and writers debated the same 
atten regarding the effect of the Cuno case. See Beckett, Judicial 

onstruction of the Patent Act of 1952—Codification v. Substantive 
Change, 37 J. Pat. Off. Soc’y. 467, 472 (1955). Yet the question 
remains: Did Congress actually stabilize the standard of invention 
by the enactment of section 103? 

It is submitted that Congress took cognizance of the confusion 
arising from the Cuno case and by enacting into law a restatement of 
the Hotchkiss decision let it be known that no stricter test of inven- 
tion than that of the Hotchkiss case was henceforth to be applied. 
Whether this is thought of as a codification or as a substantive 
change, it is evident that section 103 when properly applied, as in 
the instant case, does have a stabilizing effect. Thomas E. Smith. 


TRADE-MARKS—REGISTRATION OF MARKS WHICH ARE PRIMARILY 
MeEreELy SuRNAMES.—A trademark examiner denied registration on 
the Principal Register of the word “Rivera” as being “primarily 
merely a surname” within the meaning of section 2(e)(3) of the 
Trademark Act of 1946 (Lanham Act), 60 Strat. 428, 15 U.S.C. 
§ 1052(e)(3) (1952). Applicant argued that the word, although 
a surname, was not primarily merely such because it had a foreign 
language meaning. An appeal was taken to the Commissioner of 
Patents. Held, reversed; a name is primarily merely a surname if it 
has a surname significance and only that, to the purchasing public. 
= — Rivera Watch Corp., 106 U.S.P.Q. 145 (Com. Dec. Pat. 
1955). 

At an early date the ablest jurists recognized that a person’s name 
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could not be the essential element of a trademark. Browne, A 
TREATISE ON THE LAw oF TrapE Marks §197 (2d ed. 1885). 
There are, however, exceptions with respect to names of eminent, 
historical and fictitious persons. Stephano Bros., Inc. v. Stamatop- 
oulas, 238 Fed. 89 (2d Cir. 1916). Furthermore, under section 
2(f) of the Act of 1946, 60 Strat. 429, 15 U.S.C. § 1052(f) (1952), 
the Principal Register is not closed to marks which have acquired a 
secondary meaning with respect to the product involved notwithstand- 
ing the provisions of section 2(e), supra. 

A provision affecting registration of names has been in the trade- 
mark statutes for many years. The Act of March 3, 1881, c. 138, 
§ 321 Stat. 503, provided that no trademark be registered “which 
is merely the name of the applicant.” In interpretating this provi- 
sion as applied to “Webster” for dictionaries, the Supreme Court said 
it not only denied the right of an applicant to obtain a trademark on 
his own name but also gave no recognition to a right to a trademark 
in a proper name. G. & C. Merriam Co. v. Syndicate Publishing Co., 
237 US 618 (1915). 

The Trademark Act of 1905 provided that marks which consisted 
“merely in the name of an individual” not otherwise distinctivel 
presented should not be registered. Act of Feb. 20, 1905, c. 592, § Hf 
33 Stat. 726. This prohibition embraced a surname alone as well 
as the complete name of an individual, t.¢e., a baptismal name coupled 
with a surname. American Tobacco Co. v. Wix, 20 C.C.P.A. (Pat- 
ents) 835, 62 F.2d 835 (1933). In that case, the applicant con- 
tended that “Wix” was registrable because it was not the complete 
name of an individual. The court, in denying registration, observed 
that the significant portion of the “name of an individual” is the 
surname. Similiarly, registration of a mark consisting of two sur- 
names (“Bendix-Weiss”) was denied under the Act of 1905 where 
the court found that each surname individually was not registrable 
and that their individual significance remained the same when com- 
bined. Ex parte Bendix Aviation Corp., 74 U.S.P.Q. 309 (Com. 
Dec. Pat. 1947). 

Section five of the Act of 1905, supra, has been said to be founded 
on the older common law rule that an ordinary surname is not cap- 
able of exclusive appropriation. Pearne and Crotty, Trade Mark 
ime and The Lanham Bill, 23 J. Par. Orr. Soc’y. 110, 143 


(1 : 

Under the Act of 1905 there was some doubt as to what was a 
mere surname. Pearne and Crotty, supra, at 143. In Ex parte 
Warner Quinlan Co., 29 U.S.P.Q. 249 (Com. Dec. Pat. 1936), it 
was held that finding a name in an eleven-year-old telephone direc- 
tory was insufficient evidence that the mark was currently recognized 
as a surname. 

The practice in the Patent Office under the Act of 1905 had been 
to consult fifteen telephone directories to see if the mark sought to 
be registered could be found. If the name was found, it was denied 
registration ; but if by accident the name did not appear in one of the 
directories, although in another not consulted, it was registered. 
Ooms, How Lanham Act Affects Trade-Marks, 37 TrapE-Mark 
Rep. 383, 384 (1947). The act was strictly construed to prevent 
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registration as marks of names so rare that they had no significance 
as a surname, such as “Wix,” supra, and were distinctive as applied 
to applicant’s goods. Ropert, THE New Trape Mark Manvat 61 

1947). 
( The frst of the series of bills which culminated in the Trademark 
Act of 1946 would have refused registration of marks consisting of 
“merely the name of an individual” which was the language of the 
Act of 1905. H.R. 9041, 75th Cong., 3d Sess. (1938). Various 
other suggestions were subsequently made all of which were closely 
patterned after the 1905 terminology; none made express reference 
to “surnames.” The last of this group of suggestions contained the 
wording: “merely and primarily the name of a particular person.” 
Hearings Before House Committee on Patents on H.R. 4744, 76th 
Cong., 1st Sess. 39 (1939). 

This phrase was criticized on the basis that it meant that “John 
Wilson” would be properly denied registration but that “Wilson” 
would not, although it should be. In defense of the phrase, it was 
observed that the language of the Act of 1905 had been construed 
to deny registration of surnames, but that the difficulty was that 
almost any word can be a surname and not technically registrable 
under then existing law if found in a directory. The change in the 
terminology of the Act of 1905, it was suggested, would avoid this 
difficulty by recognizing that words in a “general category” such as 
“cotton” and “king” are registrable although they are surnames, while 
denying registration of surnames such as “Johnson” and “Smith” 
which are names of many “particular persons.” Although there was 
agreement that surnames such as “cotton” and “king” should not be 
refused registration solely because they are to be found in a direc- 
tory, the phraseology suggested up to this time was not considered 
acceptable to accomplish this result. Hearings, supra, at 40-41. 

Subsequently, all attention focused on finding terminology to 
achieve this result; all phrases thereafter suggested were expressed 
in terms of “surnames” rather than the “name of an individual” as 
in the Act of 1905. The bill which became the Act of 1946 used the 
phrase “primarily merely a surname” but no testimony on this spe- 
cific provision was given. H.R. 1654, 79th Cong., 1st Sess. (1945). 

Since passage of the Act of 1946, the Principal Register is no 
longer closed to a surname unless “primarily merely” such; the tele- 
phone book test is not applied with the same rigidity as before as a 
result of a more liberal trend of registration. DrrRENBERG, THE Lan- 
198) Mark Act ArTer ONE YEAR’S ADMINISTRATION 3 

The Act of 1905 no longer being the law, the “name of an indi- 
vidual” as such is not precluded from registration under the Act of 
1946 unless it is “primarily merely a surname;” therefore “Andre 
Dallioux” is registrable since the surname is not unduly emphasized. 
Ex parte Dallioux, 83 U.S.P.Q. 262 (Com. Dec. Pat. 1949). Nor 
is “Samson” primarily merely a surname since its primary meaning 
is directed to a biblical character and used to denote great strength. 
The fact that many people have this name is outweighed by these 
other meanings. Ex parte Keuffel & Esser Co., 96 U.S.P.Q. 216 
(Com. Dec. Pat. 1953). However, if it be true that the reason for 
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denying registration of a surname is to keep others bearing it from 
being handicapped in its use, the mere fact that hundreds of people 
have the name should be sufficient to prevent registration in the ab- 
sence of a showing of a secondary meaning, and regardless of the 
existence of other established meanings. Derenberg, The Sixth Year 
of STERN of The Lanham Trade-Mark Act of 1946, 98 
U.S.P.Q. 5 (No. 8, Part II, 1953). 

Although an individual’s name may be registered as in the Dallioux 
decision, supra, a mark consisting of two surnames (“Kimberly- 
Clark”) which do not lose their individual surname significance is 
primarily merely a surname. Ex parte Kimberley-Clark, 83 U.S.P.Q. 
436 (Com. Dec. Pat. 1949), aff'd, 196 F.2d 772, 93 U.S.P.Q. 191 
(D.C. Cir. 1952). See the Bendix decision, supra, for identical rea- 
soning under the Act of 1905. 

Moreover, a name (“Reeves”) is primarily merely a surname if 
the public attributes a surname significance to it although it appears 
to have several other existing meanings, Ex parte Reeves Bros., Inc., 
84 U.S.P.Q. 19 (Com. Dec. Pat. 1949); and although the name 
(“Cellini”) may suggest some characteristic of the product with 
which it is associated, Ex parte Goodall-Sanford, Inc., 88 U.S.P.Q. 
26 (Com. Dec. Pat. 1950) ; or even if the name (“Wayne”) may be 
rare and have other established historical and ge hical meanings, 
Ex parte Wayne Pump Co., 88 U.S.P. Q. 437 (Com. Dec. Pat. 1951). 

If the primary significance of a surname as such is not changed by 
the addition of initials (“J.C. Higgins”), the decision in the Dallioux 
case, supra, does not dictate registration. Sears, Roebuck & Co. v. 
Watson, 204 F.2d 32, 96 U.S.P.Q. 360 (D.C. Cir. 1953). Similiarly, 
“S. Seidenberg & Co’s.” is primarily merely a surname. In re J. 
Lewis Cigar Mfg. Co., 40 C.C.P.A. (Patents) 1072, 205 F.2d 204, 
98 U.S. Pr Q. 265 (1953). In this latter case, the court referred to 
the Dallioux and Higgins decisions, supra, and termed them incon- 
sistent because “Dallioux,” they opined, was the dominant part of 
that mark. 

In an opposition proceeding involving “Paula Dean Originals” with 
“Originals” disclaimed, the Commissioner suggested that it was doubt- 
ful that a mark composed of a first name coupled with a surname, 
whether fictitious or real, is registrable in the absence of proof of 
distinctiveness pursuant to section 2(f) of the Act of 1946, supra. 
Carafiol-Silverman, Co. v. Julette Originals, 99 U.S.P.Q. 142 (Com. 
Dec. Pat. 1953). It has been suggested that this case may indicate a 
change to some extent in the rationale of the Dallioux decision, supra. 
Derenberg, The Seventh Year of Administration of The Lanham 
Trade Mark Act of 1946, 102 U.S.P.Q. 11 (No. 7, Part IT, 1954). 

As has been noted, a mark which is primarily merely a surname 
under section 2(e) (3) of the act, supra, may nevertheless be regis- 
tered on the Principal Register under section 2(f), supra, upon the 
applicant showing the distinctive character of the mark as applied to 
his product. One reason suggested to explain the apparent reluctance 
of the bar to proceed according to this alternative provision is —_ 
they consider a mark so registered as weaker than one 
without reliance on section 2(f). Derenberg, The Pik Poo of of 


Administration of the Lanham Trade Mark Act of 1946, 94 U.S.P.Q. 
10 (No. 8, Part II, 1952). 
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In the instant case an attempt was made to reconcile the vastly 
diverse views on what is primarily merely a surname. The test 
invoked requires an examiner to rely on his subjective impression as 
to the impact of the mark on the public rather than providing him 
with a concrete test which must be objective to the extent of con- 
sidering whether or not the name is a common family name. Such 
a test would recognize the common law policy against circumscrip- 
tion of a person’s use of his own name. An objective test would con- 
sider the facts that “Rivera” is one of the five most common names 
among Spanish speaking people and that the Manhattan, N. Y., tele- 
phone directory alone lists at least 250 persons having this name. 
Derenberg, The Eighth Year of Administration of The Lanham Trade 
Mark Act of 1946, 106 U.S.P.Q. 15 (No. 8, Part II, 1955). See 
Derenberg, The Sixth Year of Administration, supra. 

It is suggested that the phrase in question was intended to change 
the law under the Act of 1905 in only one respect-to liberalize regis- 
tration of surnames by discarding the telephone book test as the sole 
reason for refusing them registration. It was not intended to permit 
registration of the “name of an individual” as set forth in the Act of 
1905. The legislative history of the Act of 1946 indicates that the 
phraseology of the Act of 1905 would not have been changed except 
for the sudden emergence of concern over the telephone book test 
as applied to surnames under the latter act. This concern led to a 
diversionary preoccupation with this problem which spawned the pro- 
vision in question containing no express language as to the “name of 
an individual” as in the Act of 1905. The result may be seen in the 
circuitous approach employed in the Dallioux (“Andre Dallioux”), 
Sears, Roebuck (“J.C. Higgins”) and Lewis Cigar (“S. Seidenberg 
& Co.”) decisions in interpreting this legislation. In these cases, 
the issue of registration was decided on the basis of whether the sur- 
name was the dominant part of the mark; “Dallioux” was held not 
to be the dominant part of that mark which was therefore registrable 
while the surnames in the latter two cases were held to be dominant 
and the mark therefore not registrable. It is suggested that sec- 
tion 2(e) of the present act implicitly embodies an intent, although 
ot apg expressed, to deny registration of the “name of an indi- 
vidual” as exemplified in the aforementioned cases, without collateral 
inquiry as to whether the surname is the dominant part of the name; 
the “name of an individual” was ab initio not intended to be regis- 
trable in due regard for the long-standing policy against circumscrib- 
ing the use of a name by others bearing it. The law was intended to 
be liberalized only with respect to surnames which in itself represents 
a substantial abridgement of the policy alluded to in that registration 
of “king,” which appears over 1,000 times in the Washington, D.C., 
telephone directory alone, would hamper its use by those bearing it 
to the same extent that would result from registration of “Johnson.” 
Therefore, it is suggested that the test applied in the instant case 
correctly interprets a legislative intent to liberalize registration of 
surnames, but that in so far as the “name of an individual” is con- 
cerned it has no application. Gerald E. McGlynn, Jr. 
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INTERNATIONAL ORGANIZATION. By Joseph P. Chamberlain. New 
York: Carnegie Endowment for International Peace, 1955. Pp. 
vi, 173. $1.75. 

Professor Joseph P. Chamberlain, 1873-1951, wrote an essay on 
“International Organization,” which was published in 1942 in In- 
TERNATIONAL CONCILIATION. He expounded his conception of this 
subject with a realism which had stimulated generations of students 
at Columbia University to work on the problems of international 
organization. 

The volume under review reprints Professor Chamberlain’s essay 
on “International Organization,” and includes another brief essay 
entitled “International Regulation of Economic and Social Questions” 
by Philip C. Jessup, Adolf Lande, and Oliver J. Lissitzyn which is 
published as the first part of this monograph, and is listed first on the 
title page. This latter essay undertakes to trace developments since 
1942 in several of the fields of international organization which Pro- 
fessor Chamberlain described. 

Professor Jessup writes in the Preface, “Our study reinforces our 
belief in the wisdom and clarity of Professor Chamberlain’s insight 
into the forces which have led governments to combine their efforts 
to achieve common ends.” 

The presentation of “Changes In the International Society” is 
divided under the general topics of “Emergence of the Individual,” 
“Limitation of Sovereign Equality,” and “Recognition of the Inter- 
national Organization.” Under each of these topics a fragmentary 
but informed appraisal of the evolving United Nations organization 
and affiliated agencies is presented. For example, an interesting sec- 
tion concerning “Limitations on Sovereign Equality” discusses vari- 
ous devices for weighted voting developed for different types of inter- 
national agencies, such as the International Bank, The International 
Sugar Council, and the Trusteeship Council. 

Persons concerned with international organization will find this 
volume informative and useful. James Oliver Murdock.* 


THE CHALLENGE oF LAW Rerorm. By Arthur T. Vanderbilt. 
Princeton: Princeton University Press, 1955. Pp. vi, 194. 


$3.50. 


The history of the struggle for improving the administration of 
justice cannot be told without reference to the vigorous efforts and 
contributions of Arthur T. Vanderbilt. President of the American 
Bar Association in 1938, founder of the Institute of Judicial Admin- 
istration ; professor of law, Dean, and founder of the Law Center that 
bears his name at the New York University Law School, a framer 
of the Federal Rules of Criminal Procedure, author of Minimum 
Standards of Judicial Administration and other valuable contributions, 
architect of the sweeping constitutional reforms in New Jersey. which 


* Professor of International and Comparative Law, The George Washington 


University. [373] 
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transformed an archaic, inefficient, disorganized number of courts into 
a modern judicial system, Chief Justice of the Supreme Court of 
New Jersey since 1948, Arthur T. Vanderbilt is a giant among those 
who have aroused bench and bar to the necessity for modernization 
of judicial organization and procedures. 

In “The Challenge of Law Reform,” a revision of the William H. 
White Lectures delivered last year at the University of Virginia Law 
School, Chief Justice Vanderbilt describes the work remaining to be 
accomplished as falling within four sectors: 


(1) Improvement of judicial personnel, jurors as well as 
judges. 

(2) Simplification of judicial structure and procedure. 

(3) Elimination of the law’s delays by modern management 
methods and effective leadership. 

(4) Modernization and simplification of the substantive law. 


Under the first topic Chief Justice Vanderbilt traces the history of 
the struggle for an independent and able judiciary from English ori- 
gins in order to determine how it came to be that the United States 
is the only country of the world, outside of Soviet Russia and its 
satellites, in which judges are chosen by popular election. The key 
to understanding modern judicial personnel problems he finds in the 
Jacksonian Revolution, which taught not only that men are created 
equal, but that they are equal; that the judicial office .equires no 
special qualifications, training, or character, and should be subject to 
the will of the people. The solution he finds in a responsible organ- 
ized bar, which will measure each candidate for judicial selection, 
whether by appointment or election ; and in the Missouri or American 
Bar Association plan, the best possible method where the appointment 
process is not possible. 

The second section of the book is concerned with the evolution of 
the judiciary from a chaotic multiplicity of courts to a unified judicial 
system; the elimination of common-law technicalities and fictions; 
and the substitution for the scatter-gun approach to the trial of the 
law suits, with its attendant reliance upon surprise, chicanery, con- 
fusion, and concealment, of the trial of a law suit under procedures 
designed to search out the truth and more effectively accomplish jus- 
tice. Seventeen years after their adoption, many of us who learned 
law under common law and code procedures still think of the Federal 
Rules of Civil Procedure as “new rules.” It is well we should do so, 
for this signifies we have caught their spirit and essence as a modern 
system of justice. As stated in Hickman v. Taylor? “.. . [Civil 
trials in the federal courts no longer need be carried on in the dark. 
The way is now clear, consistent with recognized privileges, for the 

rties to obtain the fullest possible knowledge of the issues and facts 
acm tried . . . To that end, either party may compel the other to 
disgorge whatever facts he has in his possession.” 

ief Justice Vanderbilt’s discussion should provide fresh impetus 
to the adoption of simple, flexible, modern procedures within many 
more jurisdictions. 


1329 U.S. 495, 500-501, 507 (1947). 
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Chief Justice Vanderbilt next considers the necessity for eliminating 
some of the law’s delays. In this connection he emphasizes how the 
establishment of modern business methods, including appointment of 
an administrative head and establishment of an administrative office 
for the courts, are important aids in relieving crowded calendars. 
Some of the methods by which the New Jersey court system has be- 
come a model for the nation are described, among them: Full prepa- 
ration by the court as well as counsel before trial; the elimination of 
waiting time after preparation; prompt decision after trial; prompt 
review on appeal ; assignment of judges where they are most effective 
and, where there is judicial work for them to do, a fair division of 
work among the judges; regular weekly reports and summaries; the 
promulgation of rules for all courts by the highest court of the state ; 
the pretrial conferences ; the establishment of Fridays as motions day ; 
the dismissal of inactive cases ; the abandonment of references to mas- 
ters; and the sparing use of juries upon the approval of counsel and 
litigants. Especially interesting are the detailed discussion of the 
contributions to efficient functioning of the judicial machinery through 
the Administrative Office of the Courts in both state and federal 
systems, the deficiencies of the federal system in the lack of an effec- 
tive executive head, the failure to make full use of the power to trans- 
fer judges to other circuits to relieve congestion, the reluctance to 
make mandatory valuable practices and procedures such as the pre- 
trial conference, and a frank and highly critical analysis of the re- 
cently enacted court administration act in New York which he finds 
to be a mere facade without provisions even remotely approaching 
adequacy. 

Finally, Chief Justice Vanderbilt turns his attention to what he 
calls “the really great task of jurisprudence of the twentieth century,” 
the reformation, simplification and modernization of the corpus of the 
substantive law. The enormous volume of judicial decisions, admin- 
istrative regulations, and administrative decisions has become intoler- 
able. Much of the law is inaccessible, much poorly drafted, much 
not adopted to modern needs. A ministry of justice as an official 
body to institute a program of law reform does not seem the answer 
in this country, with its tradition of a separation of governmental 
powers. The Restatement of the Law has been of great utility in the 
modern practice of law, but it has failed to realize the great hopes 
anticipated for it, and is insufficient in this regard. With judges and 
practicing lawyers too burdened to undertake the task of erniza- 
tion, it is to the law school faculties that Chief Justice Vanderbilt 
finds we must turn for the core of the work of law reform. In the 
great law centers which are arising in law schools over the nation he 
finds the great hope for substantive law revision. Here is the accumu- 
lation of scholarly specialized learning, and the proper environment 
and tools, where judges, lawyers, professors, and laymen from all 
walks of life can come together to undertake the great task of making 
the law fit the needs of the times. 

One basic proposition stands clear throughout this volume: Law 
reform is imperative and inevitable. It is for the legal profession to 
decide whether it shall come through the efforts of judges and law- 
yers, with the cooperation of laymen, or whether law reform shall 
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come through popular revolution and upsurgence over the opposition 
of the legal profession, with the resultant loss of confidence and 


su 

Tes book by Chief Justice Vanderbilt is dynamic, and, as its name 
indicates, challenging. When judges, practitioners and students of 
the law ponder the progress in many courts, bar associations and col- 
leges of law throughout our nation, and ‘particularly the amazing 
progress in New Jersey, under the inspiring leadership of Chief Jus- 
tice Vanderbilt, they may at least a roach on a trial basis the drastic 
changes advocated in the book, “The Challenge of Law Reform.” 

Bolitha J. Laws.* 
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